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STATEMENT OF QUESTIONS PRESENTED 

I 

The question is whether the Real Estate Commission 
of the District of Columbia has jurisdiction over a trans¬ 
action engaged in by a real estate broker as a principal 
and not as a broker. 


n 

The question is whether the substantial evidence rule 
should be applied to a review of proceedings and find¬ 
ings before the Real Estate Commission. 

m 

The question is whether the finding of the Real Estate 
Commission that appellant urged and permitted a notary 
public to acknowledge an instrument is sustained by the 
evidence. 

The question is whether the finding of the Real Estate 
Commission that appellant placed a contract on record 
is an actionable offense. 

IV 

The question is whether the District Court should have 
entered a summary judgment in this case; and whether 
the offenses complained of were sufficiently serious to 
justify a 60 day suspension. 
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The appellant herein did not act as a broker in 
this particular transaction, but acted as a direct 
party in interest. Under these circumstances it is 
submitted that the Real Estate Commission did 
not have jurisdiction over the appellant since he 
did not meet the definition of a real estate broker 
in this transaction in that he did not sell or buy 
property for another nor was this transaction 
one in which the appellant earned a commission. 

It is submitted that the Real Estate Brokers* 
law does not apply since the complaining witness 
dealt with such broker as a principal, and not as 
a real estate broker or agent. 10 

n 

The statute herein provides that the District 
Court shall review all of the evidence and findings 
of fact made by the Commission. Under this 
language the District Court should not have ap¬ 
plied the substantial evidence rule, but should 
have reweighed the evidence and given a further 
review then allowed by such substantial evidence 
rule .-1. 


in 

A. 

There is not sufficient evidence in the record to 
warrant the Commission’s finding that appelant 
urged and permitted a notary public to sign a 
certificate that Mrs. Jones personally acknowl¬ 
edged the contract as her act and deed... 


17 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This cause originated by a proceeding brought bf Carey 
Winston, Albert F. Adams and Edward A. Dent, acting 
as members of the Real Estate Commission of t^ie Dis¬ 
trict of Columbia, against Sidney J. Brown, in accord¬ 
ance with the provisions of an Act of Congress approved 
August 25, 1937, Public No. 356, 75th Congress, as amend¬ 
ed, known as Sec. 45-1401, et seq. (D. C. Code 1940). 
(Appellant’s App. 5A, et seq.) 
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Pursuant to tlie provisions of Sec. 45-1409 (D. C. Code 
1940) appeal to the United States District Court for the 
District of Columbia was taken from the action of the 
Commission. (Appellant’s App. 2A) 

Appeal to this Court from the action of said District 
Court was taken pursuant to Title 28, Section 1291, U. S. 
Code. 

STATEMENT OF CASE 

Appellant Sidney J. Brown is a real estate broker and 
business chance broker licensed under the laws of the 
District of Columbia. Sometime in the spring- of 1949, 
Mr. Brown received telephone calls from one Rosa Jones 
offering to sell to him certain real estate in the District 
of Columbia known as 1341 - 1st Street, N. W. (Tr. 25,30) 

During the succeeding months the parties negotiated 
without success. On August 30, 1949, Mrs. Jones and 
her brother, Carl Benson, visited Mr. Brown in his office. 
(Tr. 31). 

Brown’s office was composed of an outer room and an 
inner room. Mr. Brown took Mrs. Jones and Mr. Benson 
into his inner room and discussed the matter with them, 
finally reaching an agreed price. While appellant was 
preparing the contracts, he called his secretary and asked 
her to call in a Mr. Robert Fribush, a notary whose place 
of business w r as nearby. (Tr. 106) Brown thereupon 
completed the preparation of the contracts, signed them 
and gave one copy to Mrs. Jones. She agreed that the 
terms were satisfactory and thereupon likewise signed all 
copies, (Tr. 30, 31, 37), retaining one. 

Mrs. Jones and Mr. Benson then left the office. At 
that time Mr. Fribush was in the outer office. Brown 
told him “Come in—I have a paper for you to sign.” 
At the time Brown made such statement Mrs. Jones was 
either at or near the outer door. (Tr. 107) 
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The notary then came into the inner office and affixed 
his name and seal to the instruments. 

Thereafter on October 6, 1949 appellant recorded the 
contract by filing same with the Recorder of De^ds for 
the District of Columbia. 

On December 12, 1949, appellees, Carey Winston, Al¬ 
bert F. Adams and Edward A. Dent, acting as the Real 
Estate Commission of the District of Columbia, notified 
the appellant that said Commission was setting down for 
public hearing the following charge against him, namely, 
that he demonstrated such unworthiness or incompetency 
to act as real estate broker or business chance broker as 
to endanger the interests of the public in violation of 
Par. h of Sec. S of the Real Estate & Business Broker’s 
License Act, (Sec. 45-1401, et seq. D. C. Code, 1940). 

In support thereof the Commission made certain Specifi¬ 
cations. (Appellant’s App. 6A, 7A) 

On December 28, 1949 a public hearing was held and 
certain evidence adduced. A stenographic transcript of 
the proceedings before the Real Estate Commission has 
been filed herein. 

At such hearing Mrs. Jones contended that before 
signing the contract she had related to appellant that 
Lee Huffman, her son, possessed an interest in the 
property. Appellant denied that Mrs. Jones had given 
him this information. Not only did the contract not 
contain any place for said Lee Huffman’s signature, but 
there was no mention in said contract that it was con¬ 
ditional. 

On or about January 24, 1950, appellant was advised 
by the Real Estate Commission that it had made certain 
findings of fact and conclusions of law (Appellant’s App. 




8A et seq.) and that as a consequence thereof it ordered 
the licenses issued to Brown to act as a real estate broker 
and as a business chance broker to be suspended for a 
period of 60 days. 

On January 30, 1950, appellant filed in the United 
States District Court for the District of Columbia a peti¬ 
tion for review of the evidence and findings made by the 
Commission in accordance with Sec. 45-1409. 

Defendants thereupon filed a motion for summary judg¬ 
ment or in the alternative to dismiss the complaint. (Ap¬ 
pellant’s App. 12A). The matter came on for hearing 
before Judge Alexander Holtzoff who granted the motion 
and ordered on December 19, 1950 that summary judg¬ 
ment be entered in favor of defendants. 

This appeal is from such order and judgment. 

STATUTES INVOLVED 

REAL ESTATE BROKERS’ AND BUSINESS 
CHANCE BROKERS’ LICENSE LAW FOR 
THE DISTRICT OF COLUMBIA 

• • • • 


Definitions and Exceptions 

Sec. 45-1402. Whenever used in this Act “real-estate 
broker” means any person, firm, association, partnership, 
or corporation (foreign or domestic) who, for another 
and for a fee, commission, or other valuable consideration, 
or who, with the intention or in the expectation or upon 
the promise of receiving or collecting a fee, co mmi ssion, 
or other valuable consideration, lists for sale, sells, ex¬ 
changes, purchases, rents, or leases or offers or attempts 
or agrees to negotiate a sale, exchange, purchase, lease, 
or rental of an estate or interest in real estate, or col¬ 
lects or offers or attempts or agrees to collect rent or 


income for the use of real estate, or negotiates or offers 
or attempts or agrees to negotiate, a loan secured or to be 
secured by a mortgage, deed of trust, or other encum¬ 
brance upon or transfer of real estate, or who is engaged 
in the business of erecting houses or causing the erection 
of houses for sale on his, their, or its land and Who sells, 
offers, or attempts to sell such houses, or who, as owner 
or otherwise and as a whole or partial vocation, sells, or 
through solicitation, advertising, or otherwise, offers or 
attempts to sell or to negotiate the sale of any lot or lots 
in any subdivision of land comprising ten lots pr more: 

• • • • 

Suspension or Revocation of License for Causes 

Enumerated 

Sec. 45-1408. The Commission may, upon its own mo¬ 
tion, and shall, upon the verified complaint in writing of 
any person, provided such complaint or such cdmplaint 
together with evidence, documentary or otherwise, pre¬ 
sented in connection therewith, makes out a prima facie 
case, investigate the conduct of any real-estate broker or 
real-estate salesman, or business-chance broker or busi¬ 
ness-chance salesman, and shall have the power to sus¬ 
pend or to revoke any license issued under the provisions 
of this Act, at anv time where the licensee has bv false 
or fraudulent representation obtained a license, o^ where 
the licensee, in performing or attempting to perform any 
of the acts mentioned herein, has— 

(a) Made any substantial misrepresentation; 

(b) Made any false promises of a character likely to 
influence, persuade, or induce; 

(c) Pursued a continued and flagrant course of mis¬ 
representation, or making of false promises through 
agents or salesmen, or advertising or otherwise; 
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(d) Acted for more than one party in a transaction 
without the knowledge of all parties for whom he acts; 

(e) Accepted a commission or valuable consideration 
as a real-estate salesman or as a business-chance salesman 
for the performance of any of the acts specified in this 
Act from any person, except the broker under whom he 
is licensed; 

(f) Represented or attempted to represent a real-estate 
broker or a business-chance broker other than the em¬ 
ployer, without the express knowledge and consent of the 
employer; 

(g) Failed, within a reasonable time, to account for 
or to remit any money, valuable documents, or other 
property coming into his possession which belong to 
others; 

(h) Demonstrated such unworthiness or incompetency 
to act as a real-estate broker or real-estate salesman or a 
business-chance broker or a business-chance salesman as 
to endanger the interests of the public; 

(i) While acting or attempting to act as agent or 
broker, purchased or attempted to purchase any property 
or interest therein for himself, either in his own name 
or by use of a straw party, without disclosing such fact 
to the party he represents; 

(j) Been guilty of any other conduct, whether of the 
same or a different character from that hereinbefore spe¬ 
cified, which constitutes fraudulent or dishonest dealing; 

(k) Used any trade name or insignia of membership 
in any real-estate organization of which the licensee is 
not a member; 

(l) Disregarded or violated any provisions of this Act; 

(m) Guaranteed or authorized or permitted any broker 
or salesman to guarantee future profits which may result 
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from the resale of real property or a business, business 
opportunity, or the goodwill of any existing business; 

(n) Placed a sign on any property offering it for sale 
or for rent or offering it for sale or rent without the 
written consent of the owner or his authorized agent; 

(o) Accepted a compensation from more than one 
party to a transaction without the knowledge of all par¬ 
ties to the transaction; or 

(p) Failed to restore the bond to its original amount 
after a recovery on the bond as provided in Section 5. 

Provision for Hearing Before Application is Refused 
or License Suspended or Revoked 

Sec. 45-1409. The Commission shall, before denying 
an application for license, or before suspending or re¬ 
voking any license, set the matter down for a public 
hearing, and at least ten days prior to the date set for 
the hearing it shall notify the applicant or licensee in 
writing of any charges made and shall afford said appli¬ 
cant or licensee an opportunity to be heard in person or 
by counsel in reference thereto. Such written notice may 
be served by delivery of same personally to the applicant 
or licensee or by mailing same by registered mfiil to the 
last-known business address of such applicant or licensee. 
If said applicant or licensee be a salesman the Commis¬ 
sion shall also notify the broker employing him, or whose 
employ he is about to enter, by mailing notice by regis¬ 
tered mail to the broker’s last-known address. The hear¬ 
ing on such charges shall be at such time and place as 
the Commission shall prescribe. The Commission shall 
have the power to issue subpoenas or take testimony of 
any person by deposition in the same manner as pre¬ 
scribed by law in judicial procedure in the District Court 
of the United States for the District of Columbia in civil 
cases. It shall also have the power to require the pro- 


duction of books, records, papers, and documents by sub¬ 
poena or otherwise. Any party to any hearing before 
the Commission shall have the right to the attendance of 
witnesses in his behalf at such hearing upon making re¬ 
quest therefor to the Commission and designating the 
person or persons sought to be subpoenaed. If the Com¬ 
mission shall determine that any applicant is not qualified 
to receive a license, a license shall not be granted to said 
applicant, and if the Commission shall determine that 
any licensee is guilty of a violation of any of the provi¬ 
sions of this Act, his or its licenses shall be suspended 
or revoked. All evidence before and findings of fact made 
by the Commission and questions of law involved in any 
final decision or determination of the Commission shall 
be subject to review by the District Court of the United 
States for the District of Columbia upon a writ of cer¬ 
tiorari, mandamus, appeal, or by any other method per¬ 
missible under the rules and practices of said court or 
the laws of the District of Columbia, and the said court 
may make such further orders with respect thereto as 
justice may require. 

STATEMENT OF POINTS 

1. The Real Estate Commission of the District of Co¬ 
lumbia had no jurisdiction over the appellant because he 
was not acting as a real estate broker but as a direct 
party in interest. 

2. The court erred in applying the substantial evi¬ 
dence rule to the review of the Real Estate Commission. 

3. The District Court erred in entering a summary 
judgment since the specifications with which appellant 
was charged are not actionable. 

4. The District Court erred in entering a summary 
judgment since the offenses complained of do not justify 
a 60 day suspension. 
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SUMMARY OF ARGUMENT 
I 

The appellant herein did not act as a broker in this 
particular transaction, but acted as a direct party in in¬ 
terest. Under these circumstances it is submitted that 
the Real Estate Commission did not have jurisdiction 
over the appellant since he did not meet the definition of 
a real estate broker in this transaction in thal; he did 
not sell or buy property for another nor was this trans¬ 
action one in which the appellant earned a commission. 

It is submitted that the Real Estate Brokers’ law does 
not apply since the complaining witness dealt ’with such 
broker as a principal, and not as a real estate broker or 
agent. 

n 

The statute herein provides that the District Court 
shall review all of the evidence and findings of fact 
made by the Commission. Under this language the Dis¬ 
trict Court should not have applied the substantial evi¬ 
dence rule, but should have reweighed the evidence and 
given a further review than allowed by such substantial 
evidence rule. 

m 

There is not sufficient evidence in the record to war¬ 
rant the Commission’s finding that appellant urged and 
permitted a notary public to sign a certificate that Mrs. 
Jones personally acknowledged the contract as her act 
and deed. 

The placing of the contract on record was not action¬ 
able since it afforded no greater weight to the contract 
than it had originally, and no additional interest inured 
to appellant or his principal by said recording. 
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IV 

In view of the de minimis nature of the offenses, the 
District Court should not have entered a summary judg¬ 
ment, but should have at least examined the evidence and 
determined whether or not the penalty assessed should 
be reduced. 

V 

The findings of fact of the Real Estate Commission 
are not supported by any evidence. 

ARGUMENT 

I 

The appellant herein did not act as a broker in this 
particular transaction, but acted as a direct party in 
interest. Under these circumstances it is submitted that 
the Real Estate Commission did not have jurisdiction 
over the appellant since he did not meet the definition of 
a real estate broker in this transaction in that he did 
not sell or buy property for another nor was this trans¬ 
action one in which the appellant earned a commission. 

It is submitted that the Real Estate Brokers’ law does 
not apply since the complaining witness dealt with such 
broker as a principal, and not as a real estate broker 
or agent. 

The Real Estate Brokers’ and Business Chance Bro¬ 
kers’ License Law of the District of Columbia (supra) 
is a regulatory act of real estate brokers and others simi¬ 
larly situated. 

Section 45-1402 defines a real estate broker as one 
“who, for another * * * lists for sale, sells, exchanges, 
purchases * # # an estate or interest in real estate. 
(Italics supplied.) 

The Act thus is obviously not an attempt to legislate 
on all real estate transactions, but only to regulate real 
estate brokers when they paritcipate as such. 
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Thus Section 45-1408 under which appellant was 
charged, provides that “the Commission may 4 * * 
vestigate the conduct of any real-estate broke 
and shall have the power to suspend * * * any license 
issued under * * * (the) Act * * * where the 
in performing or attempting to perform any of 
mentioned herein, has—“and then it enumerate 
16 offenses. 


m- 

* # * 


licensee, 
the acts 
es some 


It cannot be denied that most if not all of these 16 
offenses would not be actionable except that they are 
being committed by a real estate broker who enjoys a 
high fiduciary relationship with his principal. 

Thus it becomes apparent that by its terms the Act 
governs actions of real estate brokers who participate 
“for another” or who are acting as agents in their ca¬ 
pacity as real estate brokers. 

It is submitted that the Act does not pretend to ex¬ 
tend to transactions where a person is acting on his own 
behalf and the fact that such person happens t^> have a 
real estate license should not make a difference. 

In this case the appellant was not acting a^ a real 
estate broker but as a direct party in interest. 'I'he com¬ 
plaining witness, Mrs. Rose Jones, testified at the hear¬ 
ing that she was selling her house to Mr. Brown. She 
did not consider that Mr. Brown was acting as a real 
estate agent, but considered that Mr. Brown was acting 
in his own interest. (Tr. 10, 121) 

She dealt with Mr. Brown at arm’s length. She knew 
that Mr. Brown was purchasing this property tor him¬ 
self, and in the event she thought she needed protection, 
she was obviously at liberty to proceed to a lawyer or 
to any other person whom she thought qualified and ob¬ 
tain such protection as she might desire. She certainly 
dealt with Mr. Brown as a principal. Her version of 
the transaction emphasizes that there was bargaining be- 
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tween the parties, and that she had the privilege of 
either making the deal or not. 

It is submitted that the philosophy behind the Real 
Estate Licensing Act is to protect the public where a 
real estate broker, or the like, is acting since there exists 
a high fiduciary interest between the broker and his 
client. Such situation, however, has no application here. 
There is no occasion to afford to Mrs. Rosa Jones any 
additional protection since there was no fiduciary interest 
whatsoever between her and the appellant. 

It is submitted that the Act does not apply to any 
instance where the appellant would be able to perform 
what he did without having a real estate license. Cer¬ 
tainly the appellant herein could have purchased the 
property, and did purchase this property, without any 
reference to his real estate license. As such it i£ sub¬ 
mitted that the Real Estate Commission had no jurisdic¬ 
tion in this cause. 

It is submitted that the following cases are persuasive 
of the point herein made: 

Hopkins v. Heskett, 189 Minn. 322, 249 N. W. 584. 

Hatupin v. Smith, 21 Wash. (2) 132, 150 Pac. (2) 
675. 

Tufts v. Mcurm, 116 Cal. App. 170, 2 Pac. (2) 500. 

In the Hopkins case, supra, the plaintiff, a real estate 
broker, sued on a claim for services rendered in procur¬ 
ing for the defendants the sale and assignment of certain 
oil and gas properties and also in part for property he 
himself had sold to the defendants. 

The defendants pleaded a statute requiring real estate 
brokers to be licensed and claimed the plaintiff was not 
so licensed. 

The Lower Court gave judgment for the defendants 
on the pleadings, but on appeal the Supreme Court of 


Minnesota reversed, saying that it recognized the validity 
of the statute, but said that the plaintiff’s cause oil action 
did not rest entirely upon his alleged services since he 
also claimed money due him on the purchase price! of his 
own property. The Court held that to the extejit that 
plaintiff’s cause of action rests upon the latter cMim 7 his 
omission to get a broker’s license would not bar his re¬ 
covery. 

A similar situation was presented in Hatupm v. Smith, 
supra, where the Court, replying to the same contention 
made in the above cited case, said : 

“The appellant’s contention # # * that Hatupin 
was acting as a real estate broker is without merit. 
He was dealing with his own property * * * there 
is nothing in the record to justify the inference that 
he was acting as agent * * *. 

The Tufts v. Mann case, supra, it is submitted, is 
particularly applicable herein. 

In such case the plaintiff and defendant weife both 
engaged in the real estate business. They obtained an 
option on a piece of real estate and then endeavored to 
sell same at a profit. Defendant produced a purchaser 
and the transaction was effected. Later the plaintiff 
claimed that defendant had purchased the real estate on 
his own account and had sold same to a third party at 
an additional profit to himself. Plaintiff claimed the 
transaction was a joint venture and demanded bne-half 
of such profit. 

The defendant contended, among other things, that 
the plaintiff could not recover since neither paifty was 
licensed as a real estate broker as required by the Cali¬ 
fornia Real Estate Broker’s Act. 

The statute creating the Real Estate Commission was 
almost identical to the statute in this jurisdiction. 






Section 2 of such Act provided that a real estate 
broker * * * is a person • • • who for a compensation 
sells * * * buys * * * real estate * * • for others # # *. 

Such section further provided that the provisions of 
the Act did not apply to any person who performed any 
of the acts referred to in said Act with reference to prop¬ 
erty owned by such person, likewise as in our statute. 

Under such situation the Court held that the defendant 
was not dealing with the owner of property as an agent, 
but rather as a purchaser and owner of the property, 
and therefore the Act in question had no application to 
him. 

And in the same thought it should be noted that the 
statute (Sec. 45-1402) defines a real estate broker as 
one who for a “fee, commission or other valuable con¬ 
sideration • • • lists for sale, sells, * # # purchases * ' * 
an estate or interest in real estate.’’ 

It is submitted that no proof was offered by the re¬ 
spondents that the appellant Brown did in fact receive 
any such fee, commission or other valuable consideration, 
sufficient to make the statute herein applicable. See 
Schomig v. Kaiser, 189 Cal. 596, 209 Pac. 550. 

n 

The statute herein provides that the District Court 
shall review all of the evidence and findings of fact made 
by the Commission. Under this language the District 
Court should not have applied the substantial evidence 
rule, but should have reweighed the evidence and given a 
further review then allowed by such substantial evidence 
rule. 

In its order of December 19, 1950, granting summary 
judgment to the defendants, the United States District 
Court applied the so-called “substantial evidence” rule 
obviously following the argument of defendants’ counsel 
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that “If the Court shall conclude, after a review] of the 
record of the proceedings before the Real Estate Com¬ 
mission, that the findings of the Commission are sup¬ 
ported by substantial evidence and its conclusions of law 
are proper, the action of the Commission must stand. 

Appellant contends that the scope of review which 
should have been applied herein was greater tlLan the 
‘ * substantial evidence ’ ’ rule and that the lower Court 
erred in applying such substantial evidence rule herein. 

The statute herein is quite unusual. It not only allows 
review by the District Court, but directs that “all evi¬ 
dence before and findings of fact made by the Commission 
and questions of law involved in any final decision or 
determination of the Commission shall be subject to re¬ 
view by the District Court * ' * and the said Court may 
make such further orders with respect thereto as justice 
may require.” 

This statute goes much further than the usual statute. 

The Act creating the District of Columbia Board of 
Tax Appeals provides that the Court of Appeals “shall 
have the power to affirm, or if the decision of the Board 
is not in accordance with law, to modify or reverse the 
decision of the Board, * * * and further “The findings of 
fact by. the board shall have the same effect as a finding 
of fact by an equity Court # * V’ 

In District of Columbia v. Pace, 320 U. S. 698, 64 S- 
Ct. 406, the Supreme Court of the United Stales con¬ 
strued that to mean that the findings of fact are to be 
regarded as presumably correct and will be accepted 
unless clearly wrong. 

Had Congress merely said in this Act that all findings 
of fact should be subject to review, the rule-as stated in 
the Pace case supra might well be applied. Thalt in ef- 




feet is what the Trial Court did. But Congress here 
went further. It not only decreed that the findings 
should be reviewed, but said that “all evidence should be 
reviewed.” 

The effect contended for by the appellees would be 
the rule if the reference to review of “evidence” had 
been omitted. Certainly this language cannot be regarded 
as mere surplusage. Congress intended something by 
this language, and obviously it meant to have the review¬ 
ing body go further than to determine if substantial evi¬ 
dence supporting the finding existed. It meant to have 
the reviewing body examine the evidence carefully and 
determine whether it would have found the same wav. 

Again, the Act of Congress establishing the Municipal 
Court of Appeals for the District of Columbia provides 
that 

‘If the case shall have been tried without a jury 
the judgment of the trial court shall not be set aside, 
except for errors of law’ or unless it appears that 
the judgment is plainly wTong or without evidence to 
support it.” Sec. 11-722, D. C. Code (1940). 

Under such language this Court in NoUm v. W&rth, 79 
U. S. Appeals, 33, 142 F. (2) 9, held that where the evi¬ 
dence was such that either one of two different conclu¬ 
sions might reasonably be drawm from it, the judgment 
must stand, and the appellate court may not reweigh the 
evidence or override the findings except where it clearly 
appears they are manifestly wrong. 

Contrast that language with the language here that 
“all evidence • • * and findings of fact made by the 
Commission and questions of law • • • shall be subject 
to review by the District Court. 

The doctrine urged herein becomes particularly signifi¬ 
cant when it is remembered that Congress when it so 
desired has specifically provided for the finality of ad¬ 
ministrative findings in the Acts creating the respective 
body. 
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Thus we find the National Labor Relations Actt, Title 29 
U. S. C. A. See. 160-f (Act of June 7, 1934, c. 426, 48 
Stat. 926, as amended) provides that the findings of the 
Board as to the facts, if supported by evidence, shall 
* # * be conclusive.’’ 

The Fair Labor Standards Act, 29 U. S. A. 210 
provides that 


“The review of the Court shall be limited to ques¬ 
tions of law, and findings of fact by the Administra¬ 
tor, when supported by substantial evidence, shall be 
conclusive.” 

Likewise the Act setting up the Federal Ti]ade Com¬ 
mission, Title 15 U. S. C. A. 45c, provides that 


“The findings of the Commission as to the facts 
if supported by evidence shall be conclusive ” 

Obviously, the Congress would have included such a 
provision in the Real Estate Act if it did notl mean to 
imply what it did—namely, that the evidence itself and 
not just the findings shall be reviewed. 


Ill 

A. 


There is not sufficient evidence in the record to warrant 
the Commission’s finding that appellant urged and per¬ 
mitted a notary public to sign a certificate that Mrs. 
Jones personally acknowledged the contract as her act 
and deed. 


B. 

The placing of the contract on record was npt action¬ 
able since it afforded no greater weight to the contract 
than it had originally, and no additional interest inured 
to appellant or his principal by said recording. 



The first specifications deals with the culpability of the 
respondent, claiming that “he urged and permitted’’ a 
notary public to sign and execute a certificate that said 
Rosa Jones and Pearl Malcolm personally acknowledged 
said contract as their act and deed, when the said Sidney 
J. Brown knew that the said Rosa Jones did not ac¬ 
knowledge said contract before a notary public. 

It is submitted that nowhere in the record is there any 
testimony that said Sidney Brown “urged and permitted 
the notary to sign this ceritficate.” 

It is evidently conceded by the government that Pearl 
Malcolm’s name was sufficiently acknowledged since no 
charge is brought thereon. Charge is brought, however, 
that said Brown urged and permitted the notary to exe¬ 
cute his certificate that Rosa Jones acknowledged the 
same when in fact the said Sidney J. Brown knew that 
said Rosa Jones did not acknowledge said contract. 
Whether or not the said respondent Brown knew that 
said Rosa Jones did or did not acknowledge said con¬ 
tract is, it is submitted, beside the point. The question is, 
whether any culpability attaches to Brown by virtue of 
him standing idly by and observing the notary certifying 
that Rosa Jones in fact acknowledged the same as her 
act and deed when Rosa Jones was in the outer office 
and not in the inner office acknowledging same. 

C. J. Secundum {Vol. 22, Sec. 79, Page 153) states 
the applicable law as follows: 

“A person is a party to an offense if he either 
actually commits the offense or does some act which 
forms a part thereof, or if he assists in the actual 
commission of the offense, or of anv act which forms 
part thereof or directly or indirectly counsels or 
procures any person to commit the offense or to do 
any act forming a part thereof. To constitute one 
a party to an offense, it has been held to be essential 


that he be concerned in its commission im some 
affirmative manner as by actual commission of the 
crime or by aiding and abetting in its commission.” 

It is submitted that the evidence of the record relative 
to such transaction (Tr. 77) affirms that the respondent 
did nothing more than stand idly by while Friebush 
signed the certificate. Under the circumstances, it is sub¬ 
mitted, the respondent was not an accessory and there¬ 
fore should not be charged with something evil. 

B. 

The Real Estate Commission made much of the placing 
of the contract referred to herein on record at the Office 
of the Recorder of Deeds by the appellant. 

It is, of course, conceded by the appellant that he did 
place said contract on record. 

Yet, Rosa Jones admitted that she had an interest in 
the property, and obviously all that the appellant was 
doing—or could do—was to place on record the Contract 
admittedly signed by Rosa Jones. 

The Real Estate Commission has placed a nefarious 
construction upon appellant’s placing this paper on rec¬ 
ord. Obviously the Real Estate Commission hap over¬ 
looked the real purpose in placing a paper on record with 
such Recorder of Deeds. The placing of same on record 
would not enlarge or decrease the significance of the con¬ 
tract signed by Rosa Jones. It is fundamental law that 
the placing of the contract on record gives no additional 
rights to the parties, but simply gives the w*orld notice 
of a transaction. In this case Rosa Jones admitted 
that the contract had been signed, and should not be heard 
to complain that same had been recorded. She had con¬ 
tracted to transfer her interest and even though the ap¬ 
pellant Brown might not have been able to proceed against 
anyone else’s interest, it is elementary* that he coul|d have 


proceeded against the interest of Rosa Jones. Indeed he 
could even have effected specific performance against 

Rosa Jones. See Dray son v. Height, .XL S. App., 

decided April 19,1951. 

Yet the Co mmi ssion found as a conclusion of law (Ap¬ 
pellant’s App. 10A) that the appellant placed the con¬ 
tract upon record with the Recorder of Deeds “in order 
to derogate the interest of Rosa Jones and Lee Huff¬ 
man in said property and in order to cause an interest 
in said property to inure to Pearl Malcolm to which m 
law she was not entitled.” (Italics supplied) 

It is submitted that the finding is incorrect. No effort 
was made to derogate the interest of Lee Huffman. His 
name was not even on the contract. And appellant be¬ 
lieves it unnecessary to belabor the incorrectness of that 
part of the finding which states that recording “causes 
an interest in property to inure” to anyone. 

In this connection the Commission found that “at the 
time Rosa Jones executed the contract she had told the 
respondent that the contract was not to be binding upon 
her until her son also signed it.” There was no direct 
evidence in the case supporting this finding. The evi¬ 
dence was to the contrary. The contract which was sub¬ 
mitted in evidence had no restricting clause in it. There 
was no place on the contract for another signature, and 
the contract w^as not kept by Brown for another signa¬ 
ture, but the contract was turned over to Mrs. Jones. 
(Tr. 44, 37) 

Once again Rosa Jones was dealing at arm’s length 
with this appellant. There is nothing in the contract 
relating to any “condition”, and it is submitted that it 
was a violation of the parol evidence rule to allow any 
testimony in the case which would conflict with the written 
contract. Spofford v. Brown, 8 D. C. 223, affirmed Brown 
v. Spofford, 95 U. S. 474. 
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The Commission’s action in allowing the written con¬ 
tract to be altered by parol evidence was in violation of 
law and therefore improper. 


In view of the de minimis nature of the offenses, the 
District Court should not have entered a summary judg¬ 
ment, but should have at least examined the evidence and 
determined whether or not the penalty assessed should be 
reduced. 

Boiled down to its essence, the alleged evil perf ormed 
herein by the appellant amounted to the following-: He 
and Rosa Jones signed a contract. The appellant then 
called in a notary who, in appellant’s presence, certified 
that Mrs. Jones had acknowledged her signature to be 
her act and deed. This certification was technically un¬ 
true, since Mrs. Jones did not sign in the notary’s 
presence, but was in the outer office when the notary 
made the certification. However, said Rosa Jones ad¬ 
mitted that she had signed same, and that had she been 
asked at the time whether her signature was her act and 
deed, she would have replied in the affirmative. (Tr. 25) 

Thereafter respondent placed this contract on record 
with the Recorder of Deeds. 


It is submitted that in essence the above is the action 
of which the Real Estate Commission complains and 
thereon has suspended appellant from his profession for 
a period of 60 days. 

It is unnecessary for appellant to emphasize to this 
Court the seriousness and the grave effect of this sus¬ 
pension upon his reputation, both professionally ai^d pri¬ 


vately. It is sufficient to say that the Act is highly 
and should be administered carefully. 


penal 
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It is submitted that the signing by a notary without 
the actual signer being present, is performed day after 
day, numerous times, and in the most reputable places. 
(Tr. 145, 146). 

The real question is, did the purported signed actually 
execute the document? If said person actually executed 
the document, the gravity of the situation is minimized. 
And as pointed out above, the complaining witness ad¬ 
mitted her signature. Certainly, in such case, appel¬ 
lant should not be penalized by the extreme sentence of 
60 days’ suspension. 

And more importantly for our purposes at this point, 
the District Court should have heard this matter and 
not decided same by a summary judgment. It should 
have interrogated the witnesses, heard evidence on the 
matter and at the very least determined whether or not 
the alleged actions justified this very grave penalty. 

It is submitted that certainly herein is presented a case 
where the power of the District Court as granted in Sec. 
45-1409 to “modify” the suspension, could well have 
been exercised in favor of the reduction of this penalty. 

It is submitted that the foregoing is ample cause to 
demonstrate to this Court that the respondent did not 
demonstrate the conduct of which he was found guilty, 
namely, such “unworthiness or incompetency to act as a 
real estate broker * * * as to endanger the interests of 
the public.” It is submitted that all the respondent has 
done at worst is ruffle the feathers of a disgruntled seller 
who has made to attempt to avoid a legitimate and right¬ 
ful contract. It is difficult for appellant to see how he 
has “endangered the interests of the public,” nor how 
he has demonstrated “such unworthiness or incompetency 
to act as a real estate broker. ’ ’ 

It is submitted that the Real Estate Commission did 
not find any particular offense under which to charge 
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this appellant, and therefore charged him with a “catch¬ 
all” which it is submitted could not have been intended 
to cover this particular case. 

It is submitted that in view of the above, the District 
Court should have gone into the question of whether or 
not the Real Estate Commission was correct in finding 
this appellant unworthy or incompetent and should not 
have disposed of the matter by summary judgment. 

For it has often been said that the purpose of the sum¬ 
mary judgment rule “is to dispose of cases where there 
is no genuine issue of fact, even though an issue may be 
raised formally by the pleadings. However, the Court 
(on motions for summary judgment) is not authorized to 
try the issue, but is to determine whether there is an 
issue to be tried.” Miller v. Miller, 74 App. D. C. 216, 
122 F. (2) 209. 

V 

The fin dings of fact of the Real Estate Commission 
are not supported by any evidence. 

It is submitted that the District Court’s action should 
be reversed for the further reason that the Real Estate 
Commission made certain findings which do not have any 
support whatever in the evidence. 

The Commission found that “respondent was solicited 
by Rosa Jones to sell certain property owned by her 
jointly with her son Lee Huffman * # *” (Appellant’s 
App. 8A) 

The finding as written at least implies that the appel¬ 
lant was acting as a broker and it certainly is true that 
the Commission made several attempts to prove such im¬ 
plication. But there is not a scintilla of evidence in the 
record that Mrs. Jones approached Brown for any reason 
but to sell her property to him personally. (Tr. 9, 10, 
95,121) 
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And the statement that the property was owned 
“jointly” is gratuitous since there was no direct evi¬ 
dence that Lee Huffman was a joint owner. Mrs. Jones 
testified that “she and her son owned it” (Tr. 8) but 
whether as tenant in common, joint tenant, one-half 
owner of smaller shareholder, never appears. 

The Commission further finds that “at this time 
(August 30, 1949) the respondent had had in his pos¬ 
session the passbooks of the respective building and loan 
association showing credits of the owners against the 
original indebtedness, and these passbooks named Lee 
Huffman and Rosa Jones as the owners of this said 
property.” (Appellant’s App. 9A) 

The Record is to the contrary. The transcript of testi¬ 
mony (Tr. 27) indicates that appellant was handed cer¬ 
tain books at Rosa Jones’ house. But it does not indicate 
that he did not return them. And the examination was 
casual, with just the balances of the loans being exam¬ 
ined (Tr. 93) Certainly there is no evidence that on 
August 30, 1949, Brown had any passbooks in his posses¬ 
sion. 

The finding that the passbooks named Lee Huffman 
and Rosa Jones as owners is of course incorrect. 

The passbooks may have named the obligors of the in¬ 
debtedness but, of course, it was insufficient to prove title. 
The passbooks in no way indicated that the persons 
named thereon were the holders of the title to the real 
estate. This finding is, therefore, contrary to the evi¬ 
dence. 

The Commission further finds that on Oct. 6, 1949 the 
appellant placed the contract in question on record with 
the Recorder of Deeds “in order to cloud the title of said 
property although • • • he knew that Lee Huffman pos¬ 
sessed a one-half interest in said property * * (Ap¬ 
pellant’s App. 9A) 
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Again there is no direct evidence as to the ampunt of 
Huffman’s interest. Appellant admitted he knew that 
Huffman owned an “interest” but the extent of such in¬ 
terest was never directly proven. 

And the finding that the recordation was for tjie pur¬ 
pose of “clouding title” is unsupported anywhere! Title 
could not be “clouded” by recordation. The recojrdation 
simply made public an act already done by Rosa Jones. 
Appellant admitted that he hoped this recordatioh might 
stop a subsequent sale made by Rosa Jones, since third 
persons were made aware of a previous contract. But 
this action simply warned the world that a lawsuit by 
Brown might be forthcoming. It did not and coifild not 
11 cloud title. ’ ’ 

CONCLUSION 

It is submitted that upon all of the facts and 
as adduced before the Real Estate Commission atid the 
applicable law herein that the order of the District Court 
should be reversed. 

Respectfully submitted, 

J. E. Bindeman 
Attorney for AppeUaht 
1037 Woodward Building 
Washington, D. C. 
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Filed Jan 30 1950 Harry M .Hull, Clerk 


IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

SIDNEY J. BROWN,* 

111 Vermont Avenue, N. W., 
Washingon, D. C., 

Plaintiff, 

v. 


CAREY WINSTON, ALBERT F. ADAMS, 
EDWARD A DENT, 

Individually, and as Members of the Real Estate 
Commission of the District of Columbia, 
District Building, Washington, D. C., 

Defendants. 


C. A. No. 459 - ’50 

Petition for Review of Decision of Real Estate 

Commission 

1. Jurisdiction of this cause is founded on Sec. 45-1401 
et seq. D. C. Code (1940) known as “Real Estate and 
Business Brokers’ License Act.” 

2. On or about December 28, 1949, and thereafter, 
plaintiff Sidney J. Brown was licensed under the laws 
of the District of Columbia as a real estate and business 
chance broker, individually, and as President of the First 
National Realty Corporation. 

3. On or about December 12, 1949, defendants Carey 
Winston, Albert F. Adams and Edward A. Dont, acting 
as the Real Estate Commission of the District of Colum¬ 
bia, did notify said plaintiff that said Commission was 
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setting down for public hearing the following charge 
against him; namely, that he demonstrated such un¬ 
worthiness or incompetency to act as real estate broker 
or business chance broker as to endanger the interest of 
the public in violation of Paragraph (h) of Sec. 8 of 
the Act referred to above. 

4. In support thereof said Commission made the fol¬ 
lowing specifications: 

Specification One 

That on or about August 30, 1949, the said Sidney J. 
Brown for purposes of profit and gain urged and per¬ 
mitted one Robert Fribush, a Notary Public, to sign and 
execute a certificate on a certain real estate sales con¬ 
tract dated August 30, 1949 signed by one Pearl Malcom 
as purchaser of Lot 197, Square 617 improved by prem¬ 
ises 1341 First Street, N. W. and also signed by one 
Rosa Jones, as seller of said premises, said certificate 
of said Notary Public certifying that said Rosa. Jones 
and Pearl Malcom personally acknowledged said contract 
as their act and deed when the said Sidney J. Brown 
knew that the said Rosa Jones did not acknowledge said 
contract before said Notary Public. 

Specification Two 

That on or about October 6, 1949 the said Sidney J. 
Brown for purposes of profit and gain caused the said 
contract upon winch said certificate of the said Notary 
Public had been signed and executed by said Notary 
Public to be recorded in the office of the Recorder of 
Deeds when he knew that the said Rosa Jones, seller in 
said contract, did not avknowledge said contract before 
the said Notary Public. 


Specification Three 


That on or abont October 6, 1949 the said Sidney J. 
Brown for purposes of profit and gain caused the said 
contract upon which said certificate of the said Notary 
Public had been signed and executed by said Notary 
Public to be recorded in the office of the Recorder of 
Deeds when he knew that title to said property was not 
recorded in the sole name of Rosa Jones but in the 
name of Rosa Jones and Lee Huffman, the said Lee Huff¬ 
man not having signed the said contract and not having 
been named therein. 

5. In accordance therewith public hearing was held on 
December 28, 1949 and certain evidence adduced. 

6. On or about January 24, 1950 plaintiff re- 
3 ceived notice that said Real Estate Commission had 
made certain Findings of Fact, copy of which are 
attached hereto as “Exhibit One”; plaintiff further re¬ 
ceived notice that said Real Estate Commission had made 
certain Conclusions of Law, copy of which are attached 
hereto as “Exhibit Two.” As a consequence thereof, 
said Real Estate Commission further notified plaintiff 
that his license as real estate and business chance broker 
was suspended for a period of 60 days. 

7. Plaintiff states that the Findings of Fact are con¬ 
trary to the evidence adduced and contrary to the weight 
of the evidence; that same are not supported by sub¬ 
stantial evidence and are arbitrary and capricious; that 
same do not state a cause of action sufficient to suspend 
plaintiff’s licenses; plaintiff further states that the Con¬ 
clusions of Law are illegal and contrary to law, arbitrary 
and capricious; plaintiff further states that the action 
of the said Commission in suspending plaintiff’s licenses 
is harsh, unreasonable and oppressive and without proper 
foundation in law or in fact. 


WHEREFORE, plaintiff prays: 

1. That the Order of the Commission suspending his 
license for a period of sixty (60) days be stayed pend¬ 
ing final disposition of this application by this Honorable 
Court. 

2. That judgment be entered herein reversing and 
setting aside said order of the Real Estate Commission, 
and that defendants herein be enjoined from enforcing 
the terms of said Order dated January 23,1950. 

3. And for further relief. 

/s/ J. E. Bindeman 
J. E. Bindeman 
Attorney for Plaintiff 
1037 Woodward Building 
Washington, D. C. 

• • • * 

REAL ESTATE COMMISSION OF THE 
DISTRICT OF COLUMBIA 

IN RE: 

SIDNEY J. BROWN, 

LICENSED REAL ESTATE BROKER 

PUBLIC HEARING NO. 49-5 
Order 

Setting down for public hearing certain 
alleged misconduct of Sidney J. Brown 

To: Sidney J. Brown, 1111 Vermont Avenue, N. W. 
you are hereby notified that: 

In accordance with the provisions of an Act of Con¬ 
gress approved August 25, 1937, Public No. 356), 75th 
Congress, as amended, the Real Estate Commission of 




the District of Columbia does hereby set down for public 
hearing the following charge and specifications concerning 
the alleged misconduct of Sidney J. Browm, licensed as a 
real estate broker as President, First National Realty 
Corporation and also licensed as a business chance broker. 
Said hearing to be held in Room 103, District Building, 
14th and E Streets, N. W., Washington, D. C. Wednes¬ 
day, December 28th, 1949 at ten o ’clock A. M. 

Charge 

Demonstrated such unworthiness or incompetency to 
act as a real estate broker or a business chance broker 
as to endanger the interests of the public in violation 
of paragraph (h) of Section 8 of said Act of Congress. 

Specification One 

That on or about August 30, 1949, the said Sidney J. 
Brown for purposes of profit and gain urged and per¬ 
mitted one Robert Fribush, a Notary Public, to sign and 
execute a certificate on a certain real estate sales con¬ 
tract dated August 30, 1949 signed by one Pearl Mal- 
com as purchaser of Lot 197, Square 617 improved by 
premises 1341 First Street, N. W. and also signed by one 
Rosa Jones, as seller of said premises, said certificate of 
said Notary Public certifying that said Rosa Jones and 
Pearl Malcom personally acknowledged said contract as 
their act and deed when the said Sidney J. Brown knew 
that the said Rosa Jones did not acknowledge said con¬ 
tract before said Notary Public. 

Specification Two 

That on or about October 6, 1949 the said Sidney J. 
Brown for purposes of profit and gain caused the said 
contract upon which said certificate of the said Notary 
Public had been signed and executed by said Notary 
Public to be recorded in the office of the Recorder of 


Deeds when he knew that the said Rosa Jones, seller in 
said contract, did not acknowledge said contract before 
the said Notary Public. 

Specification Three 

That on or about October 6, 1949 the said Sidney J. 
Brown for purposes of profit and gain caused the said 
contract upon which said certificate of the said Notary 
Public had been signed and executed by said Rotary 
Public to be recorded in the office of the Recorder of 
Deeds when he knew that title to said property was not 
recorded in the sole name of Rosa Jones but in the: name 
of Rosa Jones and Lee Huffman, the said Lee Huffman 
not having signed the said contract and not having been 
named therein. 

An opportunity will be given the said Sidney J. jBrown 
to be heard at said public hearing in person or by| coun¬ 
sel, and the said Real Estate Commission will, uj^on re¬ 
quest, issue subpoenas for attendance of any witnesses he 
may desire the Commission to hear in his behalf at said 
public hearing. 

Ordered this 12th day of December, 1949. . 

REAL ESTATE COMMISSION OF THE 
DISTRICT OF COLUMBlI 

/s/ Edward A. Dent 
Chairman 

/s/ Carey Winston 
/s /Albert F. Adams 


SEAL 
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Exhibit One 
4 

REAL ESTATE COMMISSION OF THE 
DISTRICT OF COLUMBIA 

IN RE: 

SIDNEY J. BROWN 
Licensed Real Estate Broker 

PUBLIC HEARING NO. 49-5 

Findings of Fact of the Commission 

Upon consideration of the testimonial and documentary 
evidence presented to this Commission at public hearing 
held on December 28, 1949, relating to the acts and 
course of conduct of the respondent, Sidney J. Brown, 
while licensed as a real estate broker as President, First 
National Realty Corporation, and also while licensed as a 
business chance broker, the Real Estate Commission of 
the District of Columbia makes the following findings of 
fact: 

At all pertinent times mentioned herein the respondent 
was licensed by this Commission to engage in the call¬ 
ings of real estate broker (as President, First National 
Realty Corporation) and business chance broker. At some 
time prior to August 30, 1949, respondent was solicited 
by one Rosa Jones to sell certain property owned by her 
jointly with her son, Lee Huffman, known as premises 
1341 First Street, N. W. The respondent possessed from 
his sister, one Pearl Malcom, resident in the State of 
New York, a power-of-attorney to engage in real estate 
transactions in her behalf. Pursuant to this power-of- 
attorney on August 30, 1949 the respondent submitted a 






contract naming said Pearl Malcom as purchaser, and 
signed by him “Pearl Malcom’’ offering a net prjce to 
the seller of $750 above all outstanding indebtedness 
against the property. At this time respondent hajl had 
in his possession the passbooks of the respective building 
and loan associations showing credits of the o'jvners 
against the ojriginal indebtednesses, and these passbooks 
named Lee Huffman and Rosa Jones as the owners of 
this said property. The parties offered conflicting testi¬ 
mony concerning whether respondent knew of the interest 
of Lee Huffman in said property prior to the execution 
of the contract above referred to, and this Commission 
resolves said conflict by finding as a fact that the said 
respondent did in fact know of such interest. 

On August 30, 1949, Rosa Jones accepted the contract 
submitted by the respondent on behalf of Pearl Malcom. 

Her son, Lee Huffman, did not sign it. The ac- 
5 knowledgment of Rosa Jones with respect to such 
contract was not taken before a notary. The copy 
of the contract which was given to her by respondent 
did not bear an acknowledgment or a notarial seal. After 
the contract was executed the respondent caused to be 
typed thereon an acknowledgment and solicited one Rob¬ 
ert Fribush, a notary public, to place his signature and 
notarial seal upon the acknowledgment which Fribush 
did. On October 6, 1949 the respondent caused j;o be 
placed on record with the Recorder of Deeds the con¬ 
tract bearing the acknowledgment in order to cloud the 
title of said property although by his own admission at 
said time he knew that Lee Huffman possessed a one- 
half interest in said property and that Lee Huffman had 
not signed the said contract. All the time Rosa Jones 
executed the contract she had told the respondent that 
the contract was not to be binding upon her until her son 
also signed it. 
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Conclusions of Law 

(1) The Commission concludes that the respondent, 
knowing that the contract in his possession signed by 
Rosa Jones did not constitute a meeting of the minds 
between all parties concerned for the reason that Lee 
Huffman, the son of Rosa Jones, had not yet signed it, 
nevertheless, without the knowledge or consent of Rosa 
Jones added thereon an acknowledgment which he in¬ 
duced a notary public to sign and seal in violation of 
law for the purpose of derogating the interest of Rosa 
Jones and Lee Huffman in said property. 

(2) The Commission concludes that the respondent, 
knowing the acknowledgment upon the contract of Au¬ 
gust 30, 1949 to misrepresent the facts, nevertheless used 
and relied upon the same to place the said contract upon 
record with the Recorder of D^eds on October 6, 1949 in 
order to derogate the interest of Rosa Jones and Lee 
Huffman in said property and in order to cause an in¬ 
terest in said property to inure to Pearl Malcom to which 
in law she was not entitled. 

(3) The Commission concludes that the respondent 
has demonstrated such unworthiness and incompetency to 
act as a real estate broker and business chance broker 
as to endanger the interests of the public. 

(4) The Commission adjudges the respondent, Sidney 
J. Brown, guilty of the charge preferred against him. 

Given under my hand and the seal of the Real Estate 
Commission of the District of Columbia this 23 day of 
January, 1950. 

By order of the Real Estate Commission of the District 
of Columbia. 

/s/ John A. Petty 
John A. Petty 

SE AI i Secretary 
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G Filed Jan 30 1950 Harry M. Hull, Clerk 

Exhibit Two 

REAL ESTATE COMMISSION OF THE 
DISTRICT OF COLUMBIA 

IN RE: 

SIDNEY J. BROWN, 

Licensed Real Estate Broker 

PUBLIC HEARING NO. 49-5 

Order Suspending Licenses of Real Estate Brofcer 

Upon consideration of the charges preferred herein, 
the evidence adduced at public hearing, the findings of 
fact and conclusions of law of the Commission herein 
made, it is bv the Real Estate Commission of the District 
of Columbia this 23 day of January, 1950, 

ORDERED: That the licenses issued by this Com¬ 
mission, expiring June 30, 1950, to Sidney J. Brojvn, to 
act as a real estate broker, as President, First National 
Realty Corporation, and as a business chance broker be 
and the same hereby are suspended for a period of sixty 
(60) days commencing upon the seventh (7th) day’ fol¬ 
lowing the date of service of a copy of this order upon 
the said Sidney J. Brown; provided, however, that a stay 
of this order by application to the United States District 
Court for the District of Columbia shall toll the oper¬ 
ation and effect of the same until after a final disposi¬ 
tion of said application by said Court; and it is further 
provided that in such event this suspension order shall 
apply to any subsequent license or licenses issued by 
this Commission to said Sidney J. Brown immediately 
upon the final disposition of said application by said 
Court; and it is further 
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ORDERED: That the said Sidney J. Brown is hereby 
authorized and directed to surrender and deliver the 
7 said licenses issued him by this Commission to an 
accredited representative of this Commission upon 
the seventh (7th) day following the date of service of a 
copy of this order upon him. 

REAL ESTATE COMMISSION OF T HE 
DISTRICT OF COLUMBIA 

(signed) Carey Winston 

Acting Chairman 

(signed) Albert F. Adams 
Member 

• • • • 


8 Filed Sep 28 1950 Harry M. Hull, Clerk 


Motion of Defendants for Summary Judgment, 
or, in tine Alternative, to Dismiss 
the Complaint 

The Defendants, and each of them, move the court as 
follows: 

1. For a summary judgment in their favor on the 
ground that the pleadings and the official record of pro¬ 
ceedings of the Real Estate Commission of the District 
of Columbia, filed by the Real Estate Commission of the 
District of Columbia in the above-entitled cause, show 
that there is no genuine issue as to any material fact 
and that the defendants, and each of them, are entitled 
to a judgment as a matter of law, or, in the alternative, 

2. To dismiss the complaint on the ground that the 
complaint fails to state a claim against the defendants, 
or any of them, upon which relief can be granted. 
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The basis of this motion is Rule 56 and Rule 12; of the 
Federal Rules of Civil Procedure. 


/s/ 

/s/ 

/s/ 


Vernon E. West 
Vernon E. West 
Corporation Counsel, D. C. 

Oliver Gasch 
Oliver Gasch 
Assistant Corporation 
Counsel, D. C. 

Henry E. Wixon 
Henry E. Wixon 
Assistant Corporation 


Counsel, D. C. 
Attorneys for Defendants 
District Building 
Washington, D. C. 

• • 
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Order and Judgment 

This cause having come on for hearing on the motion 
of the defendants and each of them for a sunjimary 
judgment in their favor or, in the alternative, to dismiss 
the complaint, and after argument by counsel for the de¬ 
fendants and counsel for plaintiff and upon consideration 
of the pleadings and affidavits and the certified official 
record of the proceedings of the Real Estate Commission 
of the District of Columbia on file in this cause, it ap¬ 
pearing to the Court that there is no genuine issue as 
to any material fact, that the findings and conclusions of 
the Real Estate Commission of the District of Colhmbia 
are supported by substantial evidence adduced before the 
Commission, that the order of the Real Estate Com¬ 
mission of the District of -Columbia suspending for a 
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period of sixty days the licenses issued by the Com¬ 
mission to the plaintiff Sidney J. Brown to act as a real 
estate broker, as president, First National Realty Corpo¬ 
ration, and as a business chance broker, is within the 
limits of authority and discretion granted to the Com¬ 
mission by Sec. 45-1408, D. C. Code, 1940, and that the 
defendants and each of them are entitled to a judgment 
as a matter of law, and it further appearing to the 
Court that pursuant to the authority vested in it by Sec. 
45-1409, D. C. Code, 1940, the Court may make such fur¬ 
ther orders with respect to any final decision or determi¬ 
nation of the Real Estate Commission of the District of 
Columbia, as justice may require and that the sus- 
27 pension of the said licenses issued to the plaintiff 
Sidney J. Brown should cmomence and be effective 
on the second day of January, 1951, so as to grant to 
the said Sidney J. Brown a reasonable period within 
which he may terminate any matters he may have pend¬ 
ing in the conduct of his business as a real estate broker, 
as president, First National Realty Corporation, and as 
a business chance broker, it is this 19th day of De¬ 
cember, 1950, 

ORDERED AND ADJUDGED: 

(1) That the motion of the defendants and each of 
them for a summary judgment in their favor be and 
the same hereby is granted and a judgemnt for the de¬ 
fendants and each of them be and the same hereby is 
entered. 

(2) That the findings, conclusions and order of the 
Real Estate Commission of the District of Columbia on 
file in this cause respecting the plaintiff Sidney J. Brown, 
be and the same hereby are affirmed and sustained, the 
suspension of the licenses issued by the Real Estate Com¬ 
missi on to the said Sidney J. Brown, as set forth in the 
order of the Commission, to commence and be effective 
on the second day of January, 1951. 
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(3) That if the plaintiff, Sidney J. Brown, shgll ap¬ 
peal to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the order and judgment 
herein, and said order and judgment shall be aftirpied on 
appeal, the suspension of the licenses issued by the Real 
Estate Commission of the District of Columbia to the 
plaintiff Sidney J. Brown, as set forth in the order of 
the Commission, shall commence and be effective bn the 
next weekday following the day of the issuance bf the 
mandate of the United States Court of Appeals for the 
District of Columbia Circuit. 

/s/ Alexander Holtzoff 
Judge 

* • • • 

29 Filed Dec 29 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 29th day of liecem- 
ber, 1950, that SIDNEY J. BROWN hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on 
the 19th day of December, 1950 in favor of Carey Wins¬ 
ton, Albert F. Adams and Edward A. Dent, Individually, 
and as members of the Real Estate Commission of D. C. 
against said SIDNEY J. BROWN. 

/s/ J. E. Bindeman 

Attorney for Plaintiff 
1037 Woodward Building 
Washington, D. C. 
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QUESTION PRESENTED 

The question presented is whether the action of the Real 
Estate Commission in suspending licenses issued by it to 
appellant was supported by substantial evidence. 
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IN THE 

United States Court of Appeals 

for the District op Columbia Circuit 

No. 10,918 


Sidney J. Brown, Appellant, 

v. 

Carey Winston, Albert F. Adams, Edward A. Den 
Individually and as members of the Real Estate 
Commission of the District of Columbia, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 

This is an appeal from the summary judgment of the 
United States District Court for the District of Columbia 
entered in favor of appellees, members of the Real Estate 
Commission of the District of Columbia, on a complaint filed 
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by appellant to obtain the setting aside of an order of the 
Commission suspending for a period of sixty days licenses 
issued by the Commission to appellant authorizing him as 
President, First National Realty Corporation, to act as a 
real estate broker, and as an individual to act as a business 
chance broker in the District of Columbia. The Commis¬ 
sion charged that appellant while so licensed had demon¬ 
strated such unworthiness or incompetency to act as a real 
estate broker or as a business chance broker as to endanger 
the interest of the public in violation of paragraph (h) 
of Section 8 of the Aci of August 25, 1937, as amended, 
post p. 7. (Jt. App. 6A.) Tnree specifications of mis¬ 
conduct were set forth in the order of the Commission ad¬ 
vising appellant of the charge against him and of the date 
and time on which the Commission would hold a hearing. 

Summarized, Specification 1 was that appellant had, on or 
about August 30, 1949, for purposes of profit and gain, 
urged and permitted a notary public to execute a false 
certificate of acknowledgment by Pearl Malcom and Rosa 
Jones of a real estate sales contract dated August 30, 1949, 
knowing that Rosa Jones did not acknowledge said contract. 
Specification 2 was that appellant, for purposes of profit 
and gain, knowing that Rosa Jones did not acknowledge the 
contract referred to in Specification 1, caused said contract 
to be recorded in the Office of the Recorder of Deeds. Speci¬ 
fication 3 was that appellant, for purposes of profit and 
gain, caused the contract referred to in the first two speci¬ 
fications to be recorded in the Office of the Recorder of 
Deeds notwithstanding appellant knew that Rosa Jones was 
not the sole owner of the property and that the co-owner, 
one Lee Huffman, had not signed the contract and was not 
named therein. (Jt. App. 7A.) 

On December 28,1949, the Commission conducted a hear¬ 
ing of the charge against appellant at which appellant ap¬ 
peared and was represented by counsel. (Jt. App. 8A.) 

The evidence adduced before the Commission Revealed 
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the details of a transaction engaged in by appellant with 
one Rosa Jones as follows: 

Appellant received a telephone call from the title clerk 
of Realty Title and Insurance Company as a result of wl^ich 
he went out to look at a house on First Street. (Tr. <)2.) 
There he met Rosa Jones who told him she wanted to ^ell 
her house. (Tr. 92, 93.) At that time Rosa Jones pro¬ 
duced, and appellant examined, two books showing bal¬ 
ances due on loans made on the property. (Tr. 27, 93; Ap¬ 
pellees’ App. 32, 33.) Those books named Rosa Jones and 
Lee Huffman as owners of the property. Lee Huffman is 
the son of Rosa Jones. (Tr. 8.) 

Rosa Jones made an appointment with appellant to dis¬ 
cuss the mtter at his office on August 30, 1949. On that 
day, Rosa Jones, accompanied by her brother, Carl Benson, 
called at appellant’s office. (Tr. 98.) Appellant offered 
Rosa Jones for the property an amount $750.00 in excess 
of the balance of the outstanding loans against the prop¬ 
erty, which she accepted. (Tr. 10, 100.) Appellant there¬ 
upon prepared a real estate sales contract in triplicate, 
using the printed contract form of First National Realty 
Corporation in which he named Pearl Malcom as the pur¬ 
chaser. (Tr. 17, 100, 101, 122; Appellees’ App. 2.) Rosa 
Jones and Carl Benson testified that appellant advised Rosa 
Jones that Lee Huffman must sign the contract. (Tr. 15, 
53.) Appellant testified that Rosa Jones never advised 
him that her son, Lee Huffman, had an interest in the prop¬ 
erty until several days after the contract was signed. (Tr. 
103.) 

After preparing the contract appellant handed Rosa 
Jones one copy thereof. (Tr. 105.) While Mrs. Jones 
was reading the contract he had handed to her, appellant 
typed on the remaining two copies a certificate of acknowl¬ 
edgment. (Tr. 105, 137, 138.) Appellant then requested 
Rosa Jones to sign all three copies of the contract and ^he 
did so. (Tr. 37, 105.) Appellant gave to Mrs. Jones the 
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copy of the contract she had been reading and which bore 
no certificate of acknowledgment. (Tr. 137, 138.) Ap¬ 
pellant said nothing to Mrs. Jones about the certificate of 
acknowledgment and, as far as appellant knew, Mrs. Jones 
was unaware of the fact that her copy of the contract bore 
no certificate of acknowledgment. (Tr. 137, 138.) Mrs. 
Jones and her brother left appellant’s office. 

At the time Mrs. Jones and her brother left appellant’s 
office, Robert Fribush, a notary public who had come to 
appellant’s office in response to a telephone call made by 
appellant’s secretary, was waiting in appellant’s outer office. 
(Tr. 67, 72.) Appellant said to Fribush: “Come on, Bob, 
in the office and notarize these papers”. (Tr. 75, 107.) 
Fribush signed the certificate of acknowledgment and affixed 
his notarial seal to the contract. (Tr. 69.) Neither Pearl 
Malcom nor Rosa Jones appeared before Fribush or ac¬ 
knowledged the contract before him. (Tr. 70.) Fribush knew 
that appellant had signed the name of Pearl Malcom to the 
contract. (Tr. 69.) Appellant held a power of attorney 
executed by his sister, Pearl Malcom, by the terms of 
which appellant was authorized to make contracts for her 
and in her name. (Tr. 101; Appellees’ App. 10.) Fri¬ 
bush knew that appellant held a power of attorney from 
Pearl Malcom. (Tr. 69.) Appellant testified that he used 
Pearl Malcom as his straw party in the transaction. (Tr. 
121.) Appellant never mentioned the name of Pearl Mal¬ 
com to Rosa Jones, never explained to Rosa Jones that 
Pearl Malcom was a straw party, and never explained to 
Rosa Jones anything about the power of attorney he had 
obtained.from Pearl Malcom. (Tr. 123). Appellant’s 
only reason for having the certificate of acknowledgment 
executed was in order to have the contract recorded so that 
the contract could operate to prevent Rosa Jones from 
selling the property. (Tr. 125.) On October 6th appellant 
recorded the contract. (Tr. 113.) At the time he recorded 
the contract appellant knew that Lee Huffman had an in¬ 
terest in the property. (Tr. 118.) 




5 


Appellant’s attorney, at appellant’s direction, prepared 
a release of the contract. (Tr. 114.) That release, signed 
“Pearl Malcom”, reserved “* * # any civil rights which she 
may have # * (Tr. 115; Appellees’ App. 12.) 'fhe 
Title Company refused to pass title to the property unless 
there was a full and complete release of all the obligatipns 
of the parties to the contract. (Tr. 115.) Thereafter^ in 
November, a complete release of the contract was recorded. 
(Tr. 115, 116.) 

Following the hearing, the Commission made findings of 
fact and conclusions of law based upon the evidence ad¬ 
duced before it at its public hearing. (Jt. App. 8A et seq.) 

As a consequence of its findings, the Commission ordetred 
that the licenses which it had issued to appellant be 
suspended for a period of sixty days. Thereafter, appel¬ 
lant commenced an action against appellees in the United 
States District Court for the District of Columbia in wh|ich 
he sought to have that Court set aside the order of the Rpal 
Estate Commission suspending the licenses issued to him. 
Appellees filed a motion for summary judgment, or in the 
alternative to dismiss the petition, to which was attached 
as an exhibit the record of the Real Estate Commission 
which contained a certified copy of the transcript of evi- * 
dence before the Commission at its hearing, certified copies 
of all of the orders of the Commission, and certified copies 
of all of the documents introduced in evidence before the 
Commission at its public hearing. From the summary 
judgment entered by the District Court in favor of appel¬ 
lees this appeal was taken. 

STATUTES INVOLVED 

Real Estate and Business Brokers’ License Act, approved 
August 25, 1937, 50 Stat. 787, as ^mended August 10, 1939, 
53 Stat. 1352, in pertinent part: 


& 

Sec. 1 (Sec. 45-1401, D. C. Code 1940) 

“That on and after ninety days from the date 
of enactment of this Act it shall be unlawful in the 
District of Columbia for any person, firm, partner¬ 
ship, copartnership, association, or corporation 
(foreign or domestic) to act as a real-estate broker, 
real-estate salesman, business-chance broker or 
< business-chance salesman, or to advertise or as¬ 
sume to act as such, without a license issued by the 
Real Estate Commission of the District of Colum¬ 
bia.” 

’.« '' * •. i ► . .. 

Sec. 5 (Sec. 45-1405, D.'c. Code 1940) 

• * < • *• • • • • 


“The application of every .firm, partnership, 
copartnership, association, or corporation for a 
real-estate broker’s license shall state the location 
of the place or places for which said license is de¬ 
sired and set forth the period of time, if any,which 
said applicant has been engaged in the real-estate 
business, together with a complete list of all former 
places where the applicant may have been engaged 
in any business for a period of thirty days or more 
during the five years preceding date of applica¬ 
tion, accounting for such entire period. Such ap¬ 
plications shall also state the name and residence 
of each individual member or ‘ officer of said ap¬ 
plicant who actively participates in the brokerage 
business thereof. 

“The application of every individual member or 
officer of a firm, partnership, copartnership, asso¬ 
ciation, or corporation for a real-estate broker’s 
license shall state the full name and residence ad¬ 
dress of the applicant and the full name and busi¬ 
ness address of the firm, 'partnership, copart¬ 
nership, association, or corporation with which 
he is or will be associated, the length of time he 
has been so associated, and in what capacity. Such 
application shall also state the period of time, if 
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any, during which said applicant has been engaged 
in the real-estate business, together with a complete 
list of all former places where the applicant may 
have resided and all former places where the ap¬ 
plicant may have been engaged in any business for 
a period of thirty days or more during the five 
years preceding date of application, accounting for 
such entire period. 

• ••*•••** 

See. 7 (See. 45-1407, D. C. Code 1940) 

••••#*#•# 

“No license shall be issued to any firm, part¬ 
nership, association, or corporation unless every 
individual member, partner or officer of such firm, 
partnership, association, or corporation who ac¬ 
tively participates in the brokerage business there¬ 
of is licensed as a broker. ” 

Sec. 8 (Sec. 45-1408, D. C. Code 1940) 

“The Commission may, upon its own motion, and 
shall, upon the verified complaint in writing of any 
person, provided such complaint or such complaint 
together with evidence, documentary or otherwise, 
presented in connection therewith, makes out a 
prima facie case, investigate the conduct of any 
real estate broker or real estate salesman, or busi¬ 
ness-chance broker or business-chance salesman, 
and shall have the power to suspend or to revoke 
any license issued under the provisions of this Act, 
at any time wiiere the licensee has by false or 
fraudulent representation obtained a license, or 
where the licensee, in performing or attempting to 
perform any of the acts mentioned herein, has— 
* # * * • • • 

“ (h) Demonstrated such unworthiness or incom¬ 
petency to act as a real-estate broker or real-estate 
salesman or a business-chance broker or a busi¬ 
ness-chance salesman as to endanger the interests 
of the public 

• •••••••• 
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Sec. 9 (Sec. 45-1409, D. C. Code 1940) 

“The Commission shall, before denying an ap¬ 
plication for license, or before suspending or re¬ 
voking any license, set the matter down for a public 
hearing, and at least ten days prior to the date 
set for the hearing it shall notify the applicant or 
licensee in writing of any charges made and shall 
afford said applicant or licensee an opportunity to 
be heard in person or by counsel in reference 
thereto. * * * The hearing on such charges shall be 
at such time and place as the Commission shall 
prescribe. The Commission shall have the power 
to issue subpenas or take testimony of any person 
by deposition in the same manner as prescribed by 
law in judicial procedure in the District Court of 
the United States for the District of Columbia in 
civil cases. It shall also have the power to require 
the production of books, records, papers, and docu¬ 
ments by subpena or otherwise. Any party to any 
hearing before the Commission shall have the right 
to the attendance of witnesses in his behalf at such 
hearing upon making request therefor to the Com¬ 
mission and designating the person or persons 
sought to be subpenaed. If the Commission shall 
determine that any applicant is not qualified to re¬ 
ceive a license, a license shall not be granted to said 
applicant, and if the Commission shall determine 
that any licensee is guilty of a violation of any of 
the provisions of this Act, his or its licenses shall 
be suspended or revoked. All evidence before and 
findings of fact made by the Commission and ques¬ 
tions of law involved in any final decision or deter¬ 
mination of the Commission shall be subject to re¬ 
view by the District Court of the United States 
for the District of Columbia upon a writ of cer¬ 
tiorari, mandamus, appeal, or by any other method 
permissible under the rules and practices of said 
court or by the laws of the District of Columbia, 
and the said court may make such further orders 
with respect thereto as justice may require: * * • 
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Provided, however, That application is made by the 
aggrieved party to the court within thirty days 
after any determination by the Commission or with¬ 
in sixty days after formal request shall be made 
upon it for action. Such application shall operate 
as a stay of any action or finding of the Commission 
revoking or suspending a license, and until final 
decision by the District Court of the United States 
for the District of Columbia such licensee shall 
have the right to continue in business. 

“An appeal may be taken from the judgment of 
the said court on any such appeal on the same 
terms and conditions as an appeal is taken in civil 
actions. 

“Any party to the proceedings desiring it shall 
be furnished with a copy of such stenographic 
notes, upon the payment to the Commission of such 
reasonable fee as it shall, by general rule or regula¬ 
tion, prescribe.” (Italics supplied.) 

Sec. 15 (Sec. 45-1415, D. C. Code 1940) 

**•*#**#* 

“* * # In the event of the revocation or suspen¬ 
sion of the license issued to any member of a co¬ 
partnership, or to any officer of an association or 
corporation, the license issued to such copartner¬ 
ship, association, or corporation, shall be revoked 
by the commission, unless, within a time fixed by 
the commission, where a copartnership, the connec¬ 
tion therewith of the member whose license has 
been revoked shall be severed and his interest in 
the copartnership and his share in its activities 
brought to an end, or where an association or cor¬ 
poration, the offending officer shall be discharged 
and shall have no further participation in its ac¬ 
tivity. ’ ’ 


SUMMARY OF ARGUMENT 

Before a corporation can be licensed as a real estate brolkcr, 
all of its officers who participate in its brokerage transactions 
must be individually licensed as brokers. In the transaction 
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here involved, appellant prepared the sales contract, named 
therein the corporation of which he is president as agent 
of the seller, and provided for payment of a commission by the 
seller to his corporation for its services in the transaction. Ap¬ 
pellant was the only officer who represented the corporation in 
this brokerage transaction. Appellant could not have acted in 
any capacity other than as a licensed broker. Consequendy, the 
provisions of the Real Estate and Business Brokers’ License Act 
are applicable. 

The Real Estate and Business Brokers’ License Act did not 
provide for a trial de novo upon judicial review of the action 
of the Commission. It requires the District Court to review all 
evidence before, and findings of fact and conclusions of law 
made by, the Commission. It does not authorize the District 
Court to substitute its judgment for that of the Commission. It 
requires the Commission to prepare a record which will afford the 
District Court an opportunity for step-by-step review of agency 
action. The District Court properly applied the substantial 
evidence rule. 

The record amply supports the finding of the Commission that 
appellant urged a notary public to execute a false certificate of 
acknowledgment. Appellant testified that he prepared the certi¬ 
ficate of acknowledgment, sent for the notary and requested 
him, in the absence of the seller named in the contract, to execute 
the certificate of acknowledgment 

The record shows that appellant, knowing that Rosa Jones 
was not the sole owner of the property, and that the contract 
was not valid until signed by Lee Huffman, the co-owner, filed 
the sales contract bearing the false certificate of acknowledgment 
with the Recorder of Deeds for the specific purpose of prevent¬ 
ing the sale of the property to anyone other than the purchaser 
named in the contract. Thereafter, the Title Company refused 
to pass title to the property until all obligations of the parties to 
the contract were completely released. The Commission cor¬ 
rectly interpreted appellant’s acts as having been performed 
for the purpose of creating a cloud on the title to the property. 
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On the record before it, the Commission would have) been 
derelict in performance of its duty had it followed appellant’s 
theory that his acts were merely technical derelictions. Con¬ 
gress enacted the Real Estate and Business Brokers’ Licence Act 
for the specific purpose of protecting the public from the fraud¬ 
ulent practices of unscrupulous real estate brokers. 

ARGUMENT 

Appellant Acted as A Real Estate Broker 

Appellant’s first argument is that he purchased the prop¬ 
erty on his own individual account, that he did not act in 
the transaction as a real estate broker and, consequently, 
that the Real Estate and Business Brokers’ License Act has 
no application. 

U pon analysis, it is apparent that in the transaction with 
Rosa Jones, appellant could have acted in but one of three 
possible roles. Appellant could have: 


1. Acted solely as an individual purchasing Rosa 
Jones’ property on his own account. 

2. Acted solely as a broker, as President, First 
National Realty Corporation, in the sale of 
Rosa Jones’ property to Pearl Malcom. 

3. Acted in a dual capacity, as broker as President, 
First National Realty Corporation, selling the 
property of Rosa Jones, and as an individual 
purchasing that property on his own account 
through the use of Pearl Malcom, a straw party. 

There is no question of the right of one licensed as a real 
estate broker to purchase property on -his own account, 
provided such licensee does not violate the Real Estate 
and Business Brokers’ License Act in so doing. The record 
shows that in his transaction with Rosa Jones, appellant 
acted as a real estate broker. 
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The contract prepared by appellant provides, in part, as 
follows: 


\ 

“RECEIVED FROM Pearl Malcom a deposit 
of Two Hundred and Fifty and No/100 Dollars 


($250.00) 


check 

cash 

note 


to be applied as part payment 


of the purchase of Lot 197 in Square 617 


• *••••••• 

“(2) Purchaser agrees to pay Seven Hundred 
and Fifty and No/100 Dollars ($750.00) c£sh at the 
date of conveyance, of which sum this deposit shall 
be a part.” 

*•*••*•*• 

“ (14) The entire deposit shall be held by FIRST 

NATIONAL REALTY CORP.,_, 

Agent, until settlement hereunder is made or until 
the deposit is forfeited. In the event of the for¬ 
feiture of the deposit, the Agent shall retain one- 
half thereof as a compensation for his services and 
shall pay to the seller the remaining one-half of the 
forfeited deposit.” 

*•••••••• 

“(16) The seller agrees to pay to FIRST NA¬ 
TIONAL REALTY CORP.,... Agent, the regular 
rate of commission fixed by the Washington Real 

Estate Board amounting to_and the 

Title Company, or the Real Estate Office, through 
which settlement is made is hereby authorized and 
directed to make deduction of the aforesaid com¬ 
mission from the proceeds of the sale and to make 
payment thereof to the said agent.” 


Appellant argues that the Commission erred in allowing 
the written contract to be altered by parol evidence. (Br. 





13 


21.) Considering the contract on the basis of the j^arol 
evidence rule, it is obvious that appellant did not act a|s an 
individual purchasing property on his own account. 

If the parol evidence rule be applied to this case, it ilnust 
be applied equally to the contract and to the power o£ at¬ 
torney under which appellant acted. Appellant relied lipon 
the power of attorney from Pearl Malcom to establish the 
fact that he could lawfully execute the contract on behalf 
of Pearl Malcom as purchaser. (Tr. 101.) 

“An ‘attorney in fact’ is an agent acting under 
a special power created by deed.” 

Nardi v. Poinsatte, 46 F. 2d 347, 348. 

“A ‘straw’ is a person who holds naked title for 
benefit of another.” 

40 Words & Phrases (Perm. Ed., 1951 Supp. 39.) 


Appellant, acting under the power of attorney, was a£ent 
and Pearl Malcom was his principal. If Pearl Malcom was 
used as a straw party in the contract, the positions yere 
reversed—Pearl Malcom was the agent and appellant was 
the principal. No citation of authority is required for the 
proposition that appellant and Pearl Malcom could not in 
the same instrument simultaneously occupy mutually ex¬ 
clusive positions. 

The only remaining position which appellant could qave 
occupied in the transaction with Rosa Jones was that of a 
broker, not only under the parol evidence rule, but under the 
Real Estate and Business Brokers’ License Act and the facts 
disclosed by the record. By the terms of the contract, First 
National Realty Corporation acted in the transaction as a 
broker—it was designated as agent for the seller, Was 
designated as custodian of the deposit of $250, and it be¬ 
came entitled to a commission or to retain at least half of the 
deposit in the event of the forfeiture thereof. Under Sec¬ 
tion 1 of the Real Estate and Business Brokers’ License Act, 
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it is unlawful for a corporation to act as a real estate broker 
without a license. Section 7 of the Act provides that no 
license shall be issued to any corporation unless every in¬ 
dividual officer thereof who actively participates in the 
brokerage business of that corporation is licensed as a 
broker. Appellant intentionally acted for First National 
Realty Corporation in this brokerage transaction. By the 
plain terms of the Act, appellant could have acted for the 
corporation in no other capacity than that of real estate 
broker. 

Appellant contends that the record discloses no proof 
that appellant received any fee or commission in this trans¬ 
action, and that for that reason the Real Estate' and Busi¬ 
ness Brokers’ License Act is not applicable. 

As pointed out, supra, the contract which appellant in¬ 
duced Rosa Jones to sign specifically provided for the pay¬ 
ment of a commission to appellant’s corporation as agent, 
only the rate thereof being left blank. 

. In United States v. National Assn, of Real Estate Boards , 
339 U. S. 485, 94 L. Ed. 1007, 70 S. Ct. 711, the Supreme 
• Court said of real estate brokers: 

tim * * Their activity is commercial and carried 
on for profit. * * •” 

The general rule is stated as follows in 12 C. J. S. 170: 

* In the absence of a special agreement as 
to the matter, the broker is entitled to a fair and 
reasonable compensation for his services; and in 
the majority of the cases, although not always nor 
necessarily, this depends on the amount allowed 
by custom or usage locally prevailing among the 
particular class of brokers in question.” 

Appellant so arranged his transaction with Rosa Jones as 
to have entitled First National Realty Corporation to 
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maintain an action for whatever compensation would have 
been reasonable, had the matter not terminated as it did. 

The argument of appellant that he was not a real estate 
broker in this transaction is completely unsupported b^ the 
documentary evidence and the oral testimony before) the 
Commission, and appellant’s attempt to overcome the evi¬ 
dence by avoiding it through explanation of his previously 
undisclosed intent is without merit. / 


The District Court Properly Applied the Substantial 

Evidence Rule 


In Section 2 of his argument, appellant contends that the 
review of the Commission’s action by the District Court 
was insufficient. He states that the intent of Congress was 
“• * # to have the reviewing body examine the evidence 
carefully and determine whether it would have founq the 
same way.” (Br. 16.) 

In Federal Communications Commission v. WOKO, 329 
U. S. 223, 229, 91 L. Ed. 204, 67 S. Ct. 213, the Supreme 
Court held: 

“But it is the Commission, not the courts, which 
must be satisfied that the public interest will be 
served by renewing the license. And the fact that 
we might not have made the same determination 
on the same facts does not warrant a substitution 
of judicial for administrative discretion since Con¬ 
gress has confided the problem to the latter.” 


And, as w T as said by the Supreme Court of the Upited 
States in A. T. <& T. Co. v. United States , 299 U. S. 232, 236, 
81 L. Ed. 142, 57 S. Ct. 170: 

“This court is not at liberty to substitute its own 
discretion for that of administrative officers who 
have kept within the bounds of their administrative 
powers.” 
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And, similarly, in Sicayne & Hoyt Ltd. v. United States, 
300 U. S. 297, 81 L. Ed. 659, 57 S. Ct. 478, the Court com¬ 
mented upon the effect of determinations of questions of 
fact by an administrative body charged with the making of 
such determinations (Page 304): 

“Such determinations will not be set aside by 
courts if there is evidence to support them. Even 
though, upon a consideration of all the evidence, 
a court might reach a different conclusion, it is not 
authorized to substitute its own for the adminis¬ 
trative judgment/ 7 

The provision of the Real Estate and Business Brokers 7 
License Act authorizing the District Court “to make such 
further orders with respect thereto as justice may require 77 
states nothing more than the power vested in any reviewing 
tribunal acting as a court of appeals. Although counsel 
for appellees have been unable to find a statutory provi¬ 
sion for judicial review of administrative action couched 
in the same language as that found in the Real Estate and 
Business Brokers 7 License Act, supra, the language of the 
National Prohibition Act, 41 Stat. 305, c. 85, construed by 
the Supreme Court of the United States in Ma-King Pro¬ 
ducts Co. v. Blair, 271 U. S. 479, 70 L. Ed. 1046, 46 S. Ct. 
544, expressed the identical legislative intent. Section 6 of 
the National Prohibition Act provided that: “No one 
shall manufacture, sell, purchase, transport or prescribe 
any liquor without first obtaining a permit from the com¬ 
missioner so to do, # * V 7 This section also provided 
“In the event of the refusal by the commissioner of any 
application for a permit, the applicant may have a review 
of his decision before a court of equity in the manner pro¬ 
vided in section 5 hereof. 7 7 Section 5 of the Act authorized 
the Commissioner of Internal Revenue, under certain con¬ 
ditions, to revoke the permit issued to a manufacturer and 
provided that if the manufacturer’s permit was revoked, 
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“the manufacturer may by appropriate proceedings in a 
court of equity have the action of the co mmi ssioner review¬ 
ed, and the court may affirm, modify, or reverse the finding 
of the commissioner as the facts and law of the case may 
warrant, * • V’ (Italics supplied.) Ma-King Co. 4iade 
application to the Commissioner of Internal Revenue f or a 
permit to operate a plant for denaturing alcohol. The ap¬ 
plication was denied and Ma-King Co. brought an aition 
praying “that the court review the Commissioner’s action, 
reverse the findings as to fact and law, and direct him to 
approve the application and grant the permit.” The Su¬ 
preme Court held: 

“ * * * it is clear that Congress, in providing that 
an adverse decision of the Commissioner might be 
reviewed in a court of equity, did not undertake to 
vest in the court the administrative function of 
determining whether os not the permit should be 
granted; but that this provision is to be construed, 
in the light of the w T ell established rule in analog¬ 
ous cases, as merely giving the court authority to 
determine whether, upon the facts and law, the ac¬ 
tion of the Commissioner is based upon an error 
of law, or is wholly unsupported by the evidence or 
clearly arbitrary or capricious. See Silberschein v. 
United States, 266 U. S. 221, 225, and cases cited.” 

See also: 

Shields v. Utah Idaho Cent. R. Co., 305 U. S. 177, 

83 L. Ed. Ill, 59 S. Ct. 160; 

Gray v. Powell, 314 U. S. 402, 86 L. Ed. 301, 62 S. 

Ct. 326; 

Webre Steib Co. v. Commissioner of Internal Rev¬ 
enue, 324 U. S. 164, 89 L. Ed. 819,. 65 S. Ct. 578; 

Tagg Bros. v. United States, 280 U. S. 420, 74 L. 

Ed. 524, 50 S. Ct. 220; 

Securities & Exchange Com7nission v. Chenery 
Corporation, 318 U. S. 80, 87 L. Ed. 626, 63 S. Ct. 

454. 
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Appellant later contends (Br. 22) that the District Court 
“ * * * should have interrogated the witnesses, heard evi¬ 
dence on the matter # * V’ 

Appellant’s contention can mean only that the District 
Court, on review, must conduct a trial de novo. Clearly the 
Act does not so provide. 

The significant portion of the statute is: 

* * All evidence before and findings of fact 
made by the Commission and questions of law in¬ 
volved in any final decision or determination of the 
Commission shall be subject to review by the Dis¬ 
trict Court of the United States • * * and the said 
court may make such further orders with respect 
thereto as justice may require: # * (Italics 

supplied.) 

As this Court pointed out in Jordan v. American Eagle 
Fire Insurance Company, 83 U. S. App. D. C. 192, 197, 169 
F. 2d 281: 


“ • • • A ‘ review ’ is not usually a trial de novo; 
the common understanding is that the reviewing 
tribunal will inspect the step-by-step functioning 
. and determinations of the agency. Of necessity, in 
such case a record of the agency hearing is re¬ 
quired. • • •” 

The Real Estate and Business Brokers’ License Act re¬ 
quires the preparation of a record designed to permit such 
a step-by-step review by the District Court—notice, hear¬ 
ing, compulsory attendance of witnesses, compulsory pro¬ 
duction of records, stenographic transcript of proceedings, 
findings of fact and conclusions of law. Obviously, such an 
elaborate record would be unnecessary if, in every case, the 
District Court were required to conduct a trial de novo. 
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The Commission Properly Rejected Appellant’s Claims That 
His Acts Were Mere Technical Violations of Law 


The Real Estate Commission concluded that appellant 
“without the knowledge or consent of Rosa Jones abided 
thereon (the real estate sales contract) an acknowledgment 
which he induced a notary public to sign and seal in yiola- 
tion of law for the purpose of derogating the interest of 
Rosa Jones and Lee Huffman in said property.” (Jt. 
App. 10A.) On the record before it the Commission cjould 
not reasonably have concluded otherwise. Appellant testi¬ 
fied that he personally typed the certificate of acknowledg¬ 
ment on the two copies of the contract that he retained and 
did not type the certificate on the copy he handed to Rosa 
Jones; (Tr. 137, 138) that he asked Fribush to execute the 
false certificate in the absence of Rosa Jones (Tr. 107), and 
that his only purpose in inserting the certificate of acknowl¬ 
edgment was to enable him to record the contract to prevent 
Rosa Jones from selling the property to anyone else. (Tr. 
125.) Appellant’s own testimony refutes the claim iriade 
in his brief (Br. 19) that he merely stood idly by wihile 
Fribush signed the certificate. 

Appellant, characterizes as “de minimus” his unlawful 
acts in participating in the production of the false certifi¬ 
cate of acknowledgment and his subsequent recording of 
the contract knowing that the certificate of acknowledgment 
was false. The certificate of acknowledgment was required 
to make the contract eligible for recordation. (Section 45- 
701, D. C. Code, 1940.) The penalty provided by Congress 
upon conviction of a notary public of falsely certifying 
that an instrument which, by law, may be recorded, >vas 
acknowledged by a party thereto is imprisonment for hot 
less than one year nor more than ten years. (Section 22- 
1308, D. C. Code 1940.) And by Section 22-105, D. C. Code 
1940, Congress required that in prosecutions for criminal 
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offenses all persons advising, inciting or conniving at a 
criminal offense be charged as principals and not as acces¬ 
sories. 

Congress enacted the Real Estate and Business Brokers ’ 
License Act for the specific purpose of protecting the peo¬ 
ple of the District from such unlawful acts on the part of 
real estate brokers. That Act was introduced in the Senate 
as S. 1019, 74th Congress, 1st Session. In its report on 
that bill (Senate Report No. 92), the Senate District Com¬ 
mittee stated: 

“The bill is not complex either in its general 
principles or administrative provisions. 

“Its essential feature is provision for the licens¬ 
ing of all real-estate brokers and salesmen in the 
District, by a disinterested real-estate commission. 

The commission is vested with authority to revoke 
licenses on proof in a public hearing of fraudulent 
or other conduct prejudicial to the public interest. 

“The bill has been so drawn that no one who is 
competent and honest will be denied the right to en¬ 
gage in the real-estate business. On the other 
hand, if any person licensed or applying for license 
has been guilty of improper practices contrary to 
the public welfare, their further operation can be 
prevented without awaiting the slow process of in¬ 
dictment and conviction in the courts for criminal 
acts. 


• • • • • • • a • • 

“While fraud can now be punished and redress 
obtained through the processes of. the civil and 
criminal laws, such processes are slow and uncer¬ 
tain. The transactions complained of are often 
intricate and obscure. The office of the United 
States attorney is overcrowded with other and 
more important matters. During the long period 
required to bring offenders to justice those guilty 
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of dishonest conduct in the real-estate business caiji 
continue to operate and to defraud others. Thi^ 
bill is intended, therefore, to prevent as well as tq 
punish fraud. 

• ••••••• J 

“The committee feels strongly that there is real 
need for a law to protect the people of the District 
from fraudulent and dishonest practices in the 
real-estate business, and that the bill reported will 
be effective for the public protection.” 

Appellant’s further attempt to minimize the gravity of 
his dereliction by the claim that “ # * * the signing by a 
notary without the actual signer being present, is performed 
day after day, numerous times, and in the most reputable 
places” (Br. 22) is equally fallacious. In Barnes v. pis- 
trict of Columbia, 27 App. D. C. 101, 105, this Court held: 


“ • • • That other persons may have escaped pun¬ 
ishment, either through the failure of the muni¬ 
cipal government to vigorously enforce the law is 
(sic) every possible case, or through the erroneous 
interpretation by the courts of the scope and effect 
of the law in particular cases, does not give him 
the right to violate the law and escape the conse¬ 
quences of his own act when regularly prosecuted 
therefor.” 

The Evidence Amply Supports the Commission’s Findin 

and Conclusions 

Appellant attacks, as unsupported by the evidence, jthe 
finding of the Commission that “Respondent was solicited 
by Rosa Jones to sell certain property owned by her jointly 
with her son Lee Huffman ***”. (Br, 

(Tr. 92) that following the receipt by 


. 23) Appellant tes tiffed 
him of a telephone call 
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from Mr. Mitchell, title clerk of the Realty Title Insurance 
Company: “ # * * I went to look at a house on First Street. 
I met there a Mrs. Jones, and she told me she wanted to 
sell her house.” 

Appellant claims, also, (Br. 24) That the finding of the 
Commission respecting appellant’s examination of the build¬ 
ing and loan association passbooks is erroneous. Appellant 
misconstrues the language of the finding of the Commis¬ 
sion. The finding was that appellant had possessed the 
passbooks prior to August 30, 1949 and not that he po- 
sessed the passbooks on August 30, 1949. The Transcript 
of Testimony shows that appellant admitted possession of 
the books prior to August 30, 1949. (Tr. 26, 27, 28, 93, 94; 
Appellees’ App. 8, 9.) 

Appellant makes the statement that “The finding that 
the passbooks named Lee Huffman and Rosa Jones as 
owners is, of course, incorrect.” (Br. 24.) Reference to 
the books in question (Appellees’ App. 8, 9) shows that the 
book of Enterprise Federal Savings and Loan Association 
and the book of Enterprise Building Association carried 
the names Rosa Jones and Lee Huffman. The “security” 
for a loan made to them by Enterprise Federal Savings and 
Loan Association was described as Lot 197, Square 617, 
the property involved in the contract of sale signed by 
Rosa Jones. 

Appellant contends that the recordation of the contract 
gave no additional rights to the parties (Br. 19) and that 
the Commission erred in concluding as a matter of law that 
appellant placed the contract upon record with the Rec¬ 
order of Deeds “in order to derogate the interest of Rosa 
Jones and Lee Huffman in said property.” (Br. 20.) On 
page 25 of his brief appellant argues, without citation of 
authority, that “title could not be ‘clouded’ by recordation”. 

The Commission’s finding is a correct analysis of the 
legal effect of that recordation. 
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“A cloud on real property is created by an at¬ 
tempted conveyance thereof by a stranger, or by an 
apparent lien thereon imposed in invitum which, 
if valid, would impair the owner’s estate, but which 

% can be shown but only by extrinsic evidence, to be 
void or inapplicable to the estate in question. 
Richards v. Mohr, 143 P. 1102, 73 Or. 57.” (7 

Words and Phrases, Perm. Ed. 512.) 

The facts in this case are squarely within the definition 
of a cloud on title to real property. The purported contract 
of sale between Rosa Jones and Pearl Malcom was regular 
on its face, bearing a certificate of acknowledgment which 
permitted its recordation in the Office of the Recorder of 
Deeds under Section 45-701, D. C. Code 1940. However, no 
acknowledgment of this instrument by Rosa Jones had, Jn 
fact, occurred, and the contract was not to be effective unjil 
signed by Lee Huffman. (Tr. 15, 19, 110, 111, 112, 113,118, 
129.) These facts could only be shown by extrinsic evi¬ 
dence to void the contract of sale. 

Appellant testified that several days after Mrs. Jon*s 
signed the contract she called him on the telephone and 
“She advised me that her son—she thought that it might be 
necessary for her son to sign the papers. * * * She said ‘He 
is part-owner of it.’ ” (Tr. 110.) Appellant further 
testified“When I recorded it, sir, I knew that full title wis 
not in her name alone but was in both names”. (Tr. 129.) 
Appellant frankly stated that his purpose in recording tljie 
contract was to “Prevent her from selling * * *” the prop¬ 
erty. (Tr. 125.) 

By recordation of the contract appellant in fact created 
a cloud upon the title of Rosa Jones and Lee Huffmak 
Appellant testified: “The title company said they had 
actual knowledge of my contract and would not pass title 
on the property unless there was a full and complete release 
of all the obligations of the parties.” (Tr. 115.) 
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CONCLUSION 

It is respectfully submitted that the judgment of the Dis 
trict Court affirming the action of the Real Estate Com 
mission should be affirmed. • 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Henry E. Wixon, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellees, 

District Building, 

Washington 4, D. C. 
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APPELLEE’S APPENDIX 

Govt. Exh. No. 1 

Office of the Recorder of Deeds 
District of Columbia 
RECORDER OF DEEDS 
Washington 

This is to certify that the pages attached hereto Con¬ 
stitute a full, true, and complete copy of 

AGREEMENT, BY AND BETWEEN, PEARL M^JL- 
COM, ET AL, AND FIRST NATIONAL REALTY COR¬ 
PORATION, DATED ON THE 30th DAY OF AUGUST, 
1949, and RECORDED ON THE 6th DAY OF OCTOBER, 
1949, AT 10:18 A.M. as the same appears of record in ihis 
office. 

In Testimony Whereof. 1 have hereunto set my 
and caused the seal of this office to be affixed, this the l\4th 
day of October, A. D. 1949. 

SEAL Marshall L. Shepard, 

OF RECORDER OF DEEDS Recorder of Deeds, D. q. 

By /s/ Eleanore Dague Williams 

Deputy Recorder of Deed 

1 
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Sales * Property Management* Insurance* Mortgage Loans 

FIRST NATIONAL REALTY CORPORATION 
905 Fifteenth Street, N. W. 

Washington, D. C., REpublic 3531 

(p) Washington, D. C., August 30,1949 

Received from PEARL MALCOM a deposit of Two hun- 

[ check ] 

dred and Fifty and No/100 Dollars ($250.00)-{ cash [■ 

[ note J 

to be applied as part payment of the purchase of Lot 197 
in Square 617 with improvements thereon known as 1341 
1st St. N. W. in the District of Columbia, upon the follow¬ 
ing terms of sale: 

(1) Price_See below_Dollars ($_) 

(2) Purchaser agrees to pay Seven hundred and Fifty 
and No/100 Dollars ($750.00) cash at the date of con¬ 
veyance, of w’hich sum this deposit shall be a part. 

(3) The purchaser is to assume, give, place, take title 
subject to a first deed of trust secured on the premises of 

_ _ Dollars ($..) 

bearing interest at the rate of _ per cent per an¬ 
num payable ----- 

Purchaser shall have the option to assume the present 
loans on the property including FHA notes totaling $5700 
or less, or pay all cash at settlement of the balance of said 
loans plus $750 cash. All loans including improvement 
loans to be paid up to date at time of settlement by seller. 
(Italicized wmrds stricken from contract) 

(4) The balance of deferred purchase money amounting 

to -__ Dollars ($-) 

is to be secured by a second deed of trust on said property 

to be paid in monthly installments of-.- 

Dollars ($_) or more, including interest at the 

rate of . per cent per annum, each installment 

when so paid to be applied, first, to the payment of interest 













on the amount of principal remaining unpaid and the bal¬ 
ance thereof credited to principal. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby: 

(5) The property is sold free of encumbrance, except! as 
aforesaid; title is to be good of record, subject, howeverj to 
covenants, conditions and restrictions of record, as set 
on the reverse side hereof or attached hereto and 
part hereof; otherwise, the deposit is to be returned 
sale declared off at the option of the purchaser, unless 
defects are of such character that they may readily 
remedied by legal action, but the seller and Agent are 
by expressly released from all liability for damages 
reason of any defect in the title. In case legal ste 
necessary to perfect the title, such action must be 
promptly by and at the seller’s expense, whereupon 
time herein specified for full settlement by the 
will thereby be extended for the period necessary for 
action. 

(6) Seller agrees to execute and deliver a good and 
cient special warranty deed, and to pay for Federal 
stamps on the deed. 

( 7 ) Property is sold and shall he conveyed subject to 

existing tenancy as follows : Owner occupied, property 
be delivered vacant at settlement __ 

Seller agrees to give possession at time of settlement, 
and if the seller fails so to do and occupies said properry, 
seller shall become and be thereafter a tenant by sufferance 
of the purchaser, and hereby expressly waives all notice to 
quit provided by law. (Strike one of the foregoing sent¬ 
ences.) 

(Italicized words stricken from contract) 

(8) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed de£d 
of conveyance is delivered to the purchaser or is recorded 
for him bv the Title Company making the settlement. 
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(9) All notices of violation of Municipal orders or re¬ 
quirements noted or issued by any Department of the Dis¬ 
trict of Columbia, or actions in any court on account there¬ 
of, against or affecting the property at the date of settle¬ 
ment of this contract, shall be complied with by the seller, 
and the property conveyed free thereof. 

(10) Settlement is to be made at the office of the Agent 
or at the Title Company searching the title, and deposit 
with the Agent or at the Title Company of the cash pay¬ 
ment as aforesaid, the deed of conveyance and such other 
papers as are required by the terms of this contract shall 
be deemed and construed as a good and sufficient tender of 
performance of the terms hereof. 

(11) Rents, taxes, water, rent, and interest on existing 
encumbrances, if any, and operating charges are to be ad¬ 
justed to the date of transfer. Taxes, general and special, 
are to be adjusted according to the certificate of taxes as 
issued by the Collector of Taxes of the District of Columbia, 
except that assessments for improvements completed prior 
to the date hereof, whether assessment therefor has been 
levied or not, shall be paid by the seller or allowance made 
therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, 
notary fees, State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, 
are to be at the cost of the purchaser who hereby authorizes 
the undersigned Agent to order the examination of title; 
provided, however, that if upon examination the title 
should be found defective, and is not remedied as aforesaid, 
the seller hereby agrees to pay the cost of the examination 
of the title and also to pay the Agent herein the commis¬ 
sion hereinafter provided for just as though the sale had 
actually been consummated and all the terms of this con¬ 
tract complied with. 

(13) Within 30 days from the date of acceptance hereof 
by the seller, or as soon thereafter as a report on the title 
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can be secured if promptly ordered, and/or survey, if re¬ 
quired, the seller and purchaser are required and agreej to 
make full settlement in accordance with the terms hereof. 
If the purchaser shall fail to make full settlement, the fie- 
posit herein provided for may be forfeited at the option 
of the seller by giving written notice thereof to the pur¬ 
chaser at the time of the settlement, in which event the pur¬ 
chaser shall be relieved from further liability hereunder, or, 
without forfeiting the deposit, the seller may avail himself 
of any legal or equitable rights and remedies which he may 
have under this contract. 

(14) The entire deposit shall be held by FIRST NA¬ 
TIONAL REALTY CORP., ..Agept, 

until settlement hereunder is made or until the deposit is 
forfeited. In the event of the forfeiture of the deposjit, 
the Agent shall retain one-half thereof as a compensation 
for his services and shall pay to the seller the remainihg 
one-half of the forfeited deposit. 

(15) If the property involved in this contract is located 
in a jurisdiction other than the District of Columbia, where- 
ever any reference is made to the District of Columbia or 
any official thereof, the name of the jurisdiction in which the 
property is located and the proper official thereof is sub¬ 
stituted automatically. If property is serviced by the Wash¬ 
ington Suburban Sanitary Commission, annual benefit 
charges of said Commission are to be adjusted to date i>f 
transfer and assumed thereafter by purchaser. 

(16) The seller agrees to pay to FIRST NATIONAL 

REALTY CORP., _ Agent, the regular 

rate of commission fixed by the Washington Real Estajte 

Board amounting to_and the Title 

Company, or the Real Estate Office, through which settle¬ 
ment is made is hereby authorized and directed to make de¬ 
duction of the aforesaid commission from the proceeds of 
the sale and to make payment thereof to the said agent. 
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(17) The principals to this contract mutually agree that 
it shall be binding upon them, their and each of their re¬ 
spective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu¬ 
tion and delivery of the deed aforesaid and shall not be 
merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that they 
shall not be bound by any terrSs, conditions, statements, 
warranties or representations, oral or written, not herein 
contained. Executed in Triplicate. 

DISTRICT OF COLUMBIA, TO WIT: 

I, Robert Fribush, a Notary Public in and for the 
District aforesaid, HEREBY CERTIFY that ' Rosa 
Jones and Pearl Malcom who are personally well known 
to me as the seller and purchaser respectively and the 
persons who executed the aforesaid and annexed contract,, 
dated August 30, 1949, personally appeared before me in 
the said district and acknowledged said contract to be their 
act and deed. 

GIVEN under my hand and seal this 30th day of August, 
1949. 


NOTARY 

SEAL 

/s/ Robert Fribush, 

\ 

Notary Public. 

FIRST NATIONAL REALTY CORPORATION, 


By 


Agent 






We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 


August 30, 1949. 

August 30, 1949. 


/s/ 

/s/ 


Pearl Malcom 

Purchaser 

Rosa Jones 


Seller 


Wife of Seller 

Property is to be conveyed in the name of... 


Govt. Exh. No. 2 

Sales • Property Management* Insurance • Mortgage Loans 

FIRST NATIONAL REALTY CORPORATION 
1111 Vermont Avenue 
Washington 5, D. C. REpublic 3531 

Registered mail 

September 12, 194!) 

Mrs. Rosa Jones 
1341 First Street, N. W. 

Washington, D. C. 

Dear Mrs. Jones: 


I received a telephone call from your brother, who tells 
me that your son is back in town and he does not want to 
sell the property. You of course realize that you signed 
a contractual obligation to sell this property. 

We spent a lot of time both at your house and in t(he 
office regarding this deal, and we do not like to waste ojur 
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time. We feel that we entered into a contract to purchase 
this house in good faith, and that you should carry it out. 

Unless you do carry out your contract, we shall prevent 
you from selling the house to anyone at any time, because 
you have already entered into a contract to sell it. If you 
have in mind to sell this property to somebody else, you 
might as well forget about it, because you won’t be able to 
do so. 

It will be to your advantage to close this deal in accord¬ 
ance with the contract; otherwise you’ll be stuck with the 
property for the rest of your life. Please let me hear from 
you immediately as to what you are going to do. 

Very truly yours, 

FIRST NATIONAL REALTY CORPORATION 

/s/ Sidney J. Brown 

Sidney J. Brown 

SJB :MGH 
Govt. Exh. No. 3 

Monthly Monthly Acct. 

Payment $33.75 Due Date 1st No. L 5845 

BORROWER’S MEMBERSHIP CERTIFICATE 

This certifies that 

Mrs. Rosa Jones 

Mr. Lee Huffman 

are members of Enterprise Federal Savings and Loan As¬ 
sociation and hold a loan from said association, subject to 
its charter and bylaws and to the laws of the United States 
of America. 


WITNESS the authorized signature of officer or em¬ 
ployee of the association hereto. 

Dated this 27th day of May, 1948 

ENTERPRISE FEDERAL SAVINGS 
AND LOAN ASSOCIATION 

By: /s/ Francis J. Hayes 

Authorized Signature 

Security 

■ 

SQUARE ......_617_ Lot _197_ 

PREMISES —..1341 First Street N. W_ 

Organized March 9, 1892 

ENTERPRISE FEDERAL SAVINGS 
AND LOAN ASSOCIATION 
7th Street and Indiana Avenue, N. W. 
Washington 4, D. C. 

Telephone: District 5885 

Govt. Exh. No. 4 

Monthly Monthly Acct. 

Payment $33.75 Due Date 1st No. L 5845 

Name Mrs. Rosa Jones 

j 

Mr. Lee Huffman 
Address 927 15th Street N. W., 5 

Security 

SQUARE _617_ Lot_197_- 

PREMISES___1341 1st Street N. W_ 
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ENTERPRISE 
BUILDING ASSOCIATION 
7th St. and Indiana Ave., N. W. 

Washington 4, D. C. 

Telephone District 5885 
Organized March 9, 1892 
Under United States Government Supervision 

MEMBER 

Federal Home Loan Bank System 
United States Savings and Loan League 
District of Columbia Building and Loan League 

Resp. Exh. No. 1 

KNOW ALL MEN by these presents, that I, Pearl Mal- 
com, residing at 1755 Weeks Avenue, Borough of the Bronx, 
City of New York, have made, constituted and appointed, 
and by these presents do make, constitute and appoint Sid¬ 
ney J. Brown, my true and lawful attorney for me and in 
my name, place and stead to make investments in Real 
Estate in the District of Columbia, and the adjoining Mary¬ 
land and Virginia counties paying for such property such 
sums as he shall see fit, to lease same tor such person or 
persons and for such term and for such rents as he shall 
think fit or otherwise to sell and dispose of same absolutely 
in fee simple, for such price or sum of money, and to such 
person or persons as he shall think fit and convenient; 
and also for me, and in my name and as my act and deed to 
sign, seal and execute and deliver such deeds and convey¬ 
ances for the leasing or selling thereof, or of any part 
thereof with such clauses, covenants and agreements to be 
therein contained as my said attorney shall think fit and ex¬ 
pedient, hereby ratifying and confirming all such leases, 
deeds, conveyances, bargains and sales which shall at any 
time hereafter be made by my said attorney concerning 
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the premises, to commence and/or defend any action or 
proceeding at law or in equity in connection with any c|on- 
tracts entered into by me through my said attorney or 
other obligations or matters undertaken by me; and to 
ask, demand, sue for, receive and collect any and all moneys 
due or owing to me under rental agreements, leases and Con¬ 
tracts of any kind or description, hereby giving and grant¬ 
ing unto Sidney J. Brown, my said attorney, full power 
and authority to do and perform all and every act and 
thing whatsoever and requisite and necessary to be dqne 
in and about the premises, as fully to all intents and bur- 
poses as I might or could do if personally present, with full 
power of substitution and revocation, hereby ratifying 
and confirming all that Sidney J. Brown, said attorney or 
his substitute shall lawfully do or cause to be done by 
virtue thereof. Said Sidney J. Brown, my attorney, resides 
at 1307 H Street, Northwest, Washington, D. C. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal, this 18th day of May, 1946. 

/s/ Pearl Malcom 
Pearl Malcom 

STATE OF NEW YORK ] 

} SS: 

COUNTY OF BRONX J 

On this 18th day of May, 1946, before me personally 
came Pearl Malcom to me known and known to me to be 
the person described in and who executed the foregoing in¬ 
strument and she duly acknowledged to me that she exe¬ 
cuted the same. 

NOTARY Philip Meltzer 

SEAL Notary Public 
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PHILIP MELTZER, NOTARY PUBLIC, Bronx Co. 
Clk’s. No. 67, Register’s No. 105-M-8 Cert. Filed N. Y. Co. 
No. 310, Reg. No. 329-M-8 Commission expires March 30, 

1948. • 

Resp. Exh. No. 2 

DISTRICT OF COLUMBIA, SS^ 

PEARL MALCOM, being first duly sworn, according 
to law, on oath deposes and says: That she entered into a 
contract dated August 30, 1949 to purchase certain real 
estate known as Lot 197 in Square 617 and improved by 
premises 1341 First Street, N. W. 

That she recorded said contract in the Office of the Re¬ 
corder of Deeds for the District of Columbia on October 6, 

1949, being Instrument #35370 at said office. 

That she wishes to withdraw said instrument from said 
land records, and that she does hereby, by these effects, 
withdraw same from said land records and releases said 
instrument from any effect which said recording might have 
had, except that said affiant reserves unto herself any and 
all civil rights which she may have by virtue of the ob¬ 
ligation set forth in said contract, and that said affiant 
does not intend to release any civil rights which she may 
have, but that the purpose of this document is simply to 
withdraw said instrument from the land records of the Dis¬ 
trict of Columbia as if same had never in fact been recorded. 

/s/ Pearl Malcom 

Pearl Malcom 


DISTRICT OF COLUMBIA, SS: 

I, LOUISE GILBERT, a Notary Public in and for the 
District aforesaid, DO HEREBY CERTIFY that PEARL 
MALCOM, party to a certain Affidavit of Release, and 


hereto annexed, personally appeared before me in safd 
District the said PEARL MALCOM being personally well 
known to me as the person who executed the said Affidavit 
of Release and acknowledged the same to be her act arid 
deed. 

GIVEN under my hand and seal this 7 day of Noverh- 
ber, 1949. 


NOTARY 

SEAL 


/s/ Louise Gilbert, 
Notary Public , D. 



